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CITY OF THOUSAND OAKS

RENT ADJUSTMENT HEARING

ORIGINAL

City Council meeting taken at City of
Thousand QOaks, City Council Chambers,
2100 Thcocusand Oaks Boulévard, Second
Flocr, Civic Arts Plaza, City Hall,
Thousand Caks, Califcrnia, commencing
at 6:00 p.m., Monday, December 6, 2010,

before Katherine Jones, CSR No. 10097.
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Monday, December 6, 2010; 6:00 p.m.

Thousand Oaks, California

-000-

LLOYD WERTHEIMER: I want to announce the
anticipated order or outline of how we will to proceed
this evening.

First, Staff will make its presentation.
Next, Rent Adjustment Commissioners will each have an
opportunity to ask Staff questions. Following
Commissioners' gquesticns, the Applicant will have an
opportunity to ask gquestions of the Staff experts’
presented testimony.

Following that, you will have the oppeortunity
to ask guestions, residents attorney may ask guestions.
Staff may have follow-up questions or comments.

Next, Applicants will have an oppocrtunity to
present his position for an increase. Following
Applicants' presentation, Commissioners may have
questions for Applicants, and possibly Staff. Residents
and Staff's counsel will also have an opportunity to
question the Applicant.

Next, residents, representatives, or counsel

may take their presentation. Again, Commissioners
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gquestions follow, then Applicant's questions, and so
forth.

We, then, move to public testimony. If you
wish to speak, please, complete and turn in a speaker
card. If you don't want to speak but make a written
comment, you may fill out a comment card. The Recording
Secretary or Staff will take those comment cards and
present them to us for review.

As to the public providing public testimony,
each person will have two minutes, due to the large
number of speakers anticipated. Finally, I'd like to
reiterate that we'll try to move this along as fast as
possible in an efficient manner while ensuring everyone
has the right and opportunity to speak.

I understand that Shandra Spencer would like
to make a motion.

MS. SPENCER: I would like to request that the
Commission make a motion to continue the hearing, based
on --

PATRICK HEHIR: Ms. Spencer, would you just
state your position so —-- for the audience, please.

MS. SPENCER: My name 1is Shandra Spencer and
I'm the attorney for the Ranch Tenants Association, the
Association of Ranch Tenants, the residents of the Ranch

Mobile Home Park. I've requested a continuance of the
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hearing for a number of reasons: One is to provide a
reasonable accommodation to those who are celebrating
the Hanakkah holiday this evening, those residents who
cannot attend based on their religious observations.

Two is to provide a reasconable accommodation
or a further hearing at the Park so that those residents
who cannot attend in person, due to their physical
disabilities, are able to present information related to
their respective interests in the park.

Three, 1s so that the residents who are unable
to stand the length of this hearing -- I understand,
based on my conversation with Mr. Hehir, that this
hearing will -- may go as late as 11:00 p.m., and the
majority of the residents here will not be able to
withstand that length of a hearing, certainly, 1f their
public comments are put towards the end. So I request
that further hearing so that they will be able tc do so.

I also request a continuance of the hearing so
that the residents due process rights in their property
and their right to be represented by counsel --
adequately represented by counsel will be preserved. I
was retained by the Ranch Tenants Association last
Monday night, on a pro bono basis, because, as you know,
these residents are very low income and unable to afford

counsel, despite their diligent efforts to obtain
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counsel prior to this date.

Since then, Ron Perry from California Rural
Legal Assistance has also agreed to provide
representation to the residents, as well as, John Taylor
and his partner, the firm of Horvitz & Levy, has also
agreed to provide pro bono assistance to the residents,
and Mr. Taylor's firm. We were able to bring them in to
provide pro bono assistance as of last Thursday.

As a result of Mr. Taylor's efforts and my
efforts, we were able to obtain the services of two
accountants who are willing to provide pro bono services
to evaluate this very, very lengthy application, and
Staff report for the residents. Given that we have not
had sufficient time to review the information and the
accountants are just lcocoking at this for the first time
today, we, simply, do not have the ability to prepare
adequately for this hearing to represent the residents
of this Park in the manner which it should be
represented, given they're very significant investment
backed expectations.

We estimate these residents have invested,
approximately, $3 and a half million in their coaches.
Whereas, the park owner, his investment was $500, 000,

So certainly, these residents have a substantial right

to have their property interest protected, as well as,
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their persons protected, given the issues at stake,
here, if the rent increase is approved.

So on that basis, I'd request that we -- if we
do start the hearing tonight, at least leave the record
open to a further date so we have adequate time to
provide for all of these needs ¢f the residents and the
Residents Association. And I'd request that someone on
the Commission make such a motion.

LLOYD WERTHEIMER: Thank you.

PATRICK HEHIR: A1l right. Mr. Chairperson
and Fellow Commissioners, I did receive Ms. Spencer's
November 30, 2010, correspondence and the packet that
you all received last Thursday, as well. Again, I think
she stated the three reasons were to -- or her three
grounds were that some residents are Jewish -- have the
Jewish religion, and tonight is one of the evenings for
Hanakkah. The second reason was that some of the
residents or alli of the residents are elderly and some
are disabled. And the third reason was that the
residents are low income, retained this attorney
November 29, and apparently, two new attorneys and two
accountants. I've reviewed her letter and she, again,
reiterates those comments tonight.

As for the first reason, we, certainly,

respect her concern about the time and about the
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residents who are celebrating Hanakkah. Unclear how
many are affected, but, certainly, for those two cannct
make it, they can, certainly, rely upon counsel and also
do comment cards if they wished.

As to her second reason, we, certainly, are
going to follow 88 guidelines. 2nd for the record, I
did not say that we would end at 11:00, but just that
council dces sometimes -- has a policy that they could
end at 11:00 and that it would be, of course, the
Commissioners' prerogative to make that decision if they
felt it was necessary.

As to her third response, certainly, the
Commission and, certainly, I applaud ycur willingness to
work on pro bono -- as a pro bono basis. The focus of
this meeting, however, is Applicants' application, the
owners' application, and they also have their due
process rights we have to weigh when we lock at these
matters. And I've spoken to them briefly after
Ms. Spencer spoke to me tonight to let them know that
Ms. Spencer had indicated that she wanted to continue
this matter, and they emphatically voiced their
opposition to that request, and they do want to go
forward tcnight as planned.

Again, the guidelines that we have before us

were created to set a falr time and date. That date has
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been determined and has been scheduled, been noticed
appropriately. And based upon those things and weighing
the fact that we have all this information, the Staff
has also done a report and an independent analysis, and
based upon all those things, it 1s my recommendation to
the Commission that we proceed with the hearing tonight

as noticed. And again, it is a balancing of these

issues.

Either you can decide if you want to just go
forward with it or if you want to do ~-—- if someone wants
to entertain a motion to continue, they can do that. If

you just want to proceed forward, you would proceed
forward.

LLOYD WERTHEIMER: I think, based on when we
heard tonight, that we should proceed forward.

MS. SPENCER: Before T sit down, T have one
other objection that I'd like to lodge for purposes of
preserving the record. 1It's the Association's position
that the Rent Adjustment Commission lacks jurisdiction
over this matter. Given that the -- this Park's rents
have not been regulated by the Rent Stabilization
Ordinance, but are, instead, requlated by the
development approvals for this Park. And any
modification of those development approvals, any change

in the rents, would need to be made pursuant to a

Page 9

Veritext National Deposition & Litigation Services
866 299-5127

CTO 02099



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CTO 02100

modification reguest to the City Council or by a court
of law and the scope of this Commission's authority, 1if
this Commission approves a rent adjustment that's in
excess of what has already been approved by the City
Council and Resolution 84037, the Commission will be
acting in excessive of its authority and has no
jurisdiction to do so.

LTL.OYD WERTHEIMER: So noted.

MS. SPENCER: Thank you.

LLOYD WERTHEIMER: Madam Secretary, please
call the hearing.

THE CLERK: Rent Adjustment Application for
Ranch Mobile Home Park, case 5A. City application
number RAA 2010-02. Applicant is AVMGHS limited.
Location: The address is 2193 Los Feliz Drive. And the
regquest is to increase monthly per-space rent in the
amount of $587.45 per month, per space. Total
cumulative amount of the reguested increase is $507,557.

LTLOYD WERTHEIMER: Can we have the Staff
recommendation, please?

CHRIS NORMAN: Thank you Mr. Chair,
Commissioners, and members of the public. Staff has
prepared a PowerPoint Presentation for your
consideration tonight. This is a complicated

application. The first two slides will give a
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background of the presentation -- sorry, you can't hear
me. Is that better?

The background section will involve reviewing
the mobile home parks city-wide. The rent stabilization
program, the history of the ordinances and regulations,
the particular history of this Park Ranch. We will
review some benchmark rents, discuss the basis for
hearing this application under the city's crdinance,
some legal background, then we'll get into the analysis,
which will include a description of the Applicant's
request and evaluation of the request. We will review
some different methodologies for consideration of the
rent adjustment. We will review a summary of
methodologies that are appropriate for determining the
rent. And some which are prepared for comparative
purposes only.

Finally, Staff will conclude with a
recommendation. The background of mobile home parks
city-wide. There are nine mobile home parks split
between senior and family. There are over a thousand
City spaces, mainly senior. One mobile home park is
closing, that's the Canejo Mobile Home Park. Ancther
has converted to for-sale lots, a subdivision, that's
Valicedo Park. And as mentioned, Ranch has previously

not been subject to the city's ordinance, but we will
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discuss the reasons why this is appropriate to do so
today.

The Rent Stabilization Prcgram was initially
adopted in 1980 which acted as a freeze on rents. Since
that time, there have been 16 different ordinance
amendments modifying that program. In 1996, the program
was permanently codified in the City's Municipal Code.
The purpose of the program is to safeguard the tenants
from excessive rents, but at the same time, provide
landlords with a just and reasonable return from their
rents. So it's a balancing act.

The ordinance provides three ways to request
rents: There's an autcmatic rent increase which is
75 percent of CPI. That is done without any action from
the City. There is a just and reasonable return
application which is the one before you, which 1s under
the purview of the Rent Adjustment Commission. And
thirdly, there's a capital improvement rehabilitation
rent adjustment process.

There are guidelines that help implement the
ordinance. These were adopted in early 1980's. The two
pertinent resolutions are what we refer to as Rack 2 and
Rack 5, and they give the definition of what is a just
and reasonable return. And it talks about the

maintenance of the net coperating income MNOI, as
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prescribed method. We will be going into great detail
about what that means. It's important to note the
guidelines do provide that the Commission may consider
other types of methodologies.

A history of Ranch: The park was entitled in
1974 for development as a trailer park and limited to
lower income seniors. In 1976, the City Council
approved an 11.5 percent return on investment formula to
set rental rates. In 1977, the mobile home park finally
developed and the City approved the initial rental
rates, which were 120 for a double wide lot, and 115 for
single wide lot.

During that time, by the way, the City did not
have rent regulations in place city-wide. In 1984, the
City Council approved resolution 84-037 which granted
the park owners' request for 7 percent increase. It
also limited future increases to a maximum of 4 percent
based on a formula. In 2001, the Applicant requested
another increase of 4 percent under that resolution
which was granted. That resulted in rents being $139
for a double wide and 128 for a single wide lot. It's
important to note, these are the current rental rates,
and those are the only two rental rate increases in the
33 history of the park.

Why is this before the Rent Adjustment

Page 13

Veritext National Deposition & Litigation Services
866 299-5127

CTO 02103



10

11

12

13

14

15

16

17

18

19

290

21

22

23

24

25

CTO 02104

Commission? Well, Resolution 84-037 does not provide a
method for calculating just and reasonable return. The
ordinance does not exempt the Ranch Mobile Home Park
from its purview and in Staff's opinion, the ordinance
takes precedent over the resolution.

Finally, the owners are entitled, under
relevant case law, to request a just and reasonable
request, and the only way to do that is under the
purview of the ordinance. The legal basis for these
type of application requests is the Fifth Amendment,
which protects the property owners right from
regulations that constitute a taking. Rent control
violations must provide for just and reasonable rate of
return, however, there's no constitutionally prescribed
method for determining what is a just and reasonable
return.

The Applicant has stated in their application
that the resolution 84-037 does not provide a just and
reasonable return, that Rack 2 resclution prescribes the
use of the MNCI method. The base year rent adjustment
is required =~ we will discuss this in more detail
later -- something called a Vaga adjustment, which will
be very important. And ultimately, they're requesting,
through their application, a rent increase of $587.45

for a total of $720.45 to achieve what they claim is a
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just and reasonable return. However, I should point out
that I was informed by the Applicant's attorney that
they will be adjusting that level down to $466.12, and
they'll have to explain the rationale for that. The
increase, that is, correct.

Okay. 1In order to help evaluate the
application, the City's hired two experts, the gentleman
sitting to my left is Dr. Kenneth Bahr, and he's an
expert in the field of mobile home rent stabilization
fair return analyses. He has a Ph.D. in Urban Planning
from UCLA and a JD. He has lectured, written
extensively, written numerous articles in professicnal
journals, chapters for books regarding just and
reasonable return in rent control issues. He's acted as
a consultant for dozens of cities for rent control, he's
been an expert witness for, at least, half a dozen
cities, and his articles and testimony have been cited
in many, if not most, of the semincle California cases
discussing rent control issues, at least 1l6. He's also
prepared fair return reports for, at least, 16
jurisdictions, including the City of Ventura.

The gentleman to Mr. Bahr's left is Jim
Brabant. He's an MII certified appraiser. He has
prepared -- for over 30 years, he's prepared appraisals

for mobile home parks, including dozens of cities for
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purposes of litigation, park conversions, subdivisions,
and rent increase applications. Mr. Bahr, relying, in
part, on Mr. Brabant's appraisals, has prepared a report
that analyzes the application and provides a basis and
methodology for determining what constitutes a just and
reasonable return.

The consultants' report discusses two types of
methodologies: The first is the appropriate measure to
determine fair return. And goes into a detailed
discussion of the MNOI methodology. He also analyzes
two comparative types of methodologies: One is the
comparable current controlled rents. That's, basically,
taking an appraisal of what current rent control rents
are in the City of Thousand Oaks. And he also does
analysis of the return-on-investment methodeclogy, one
that is mentioned in the resolution 84-037.

Before handing this off to Mr. Bahr for his
report, I want to go over a couple terms that he may be
mentioning. I know it's a lot to keep in mind, but the
term, "net operating income," in the MNOI calculation,
"net operating income" 1s defined as the gross operating
income in a single year, minus the operating expenses.
That's your net operating income. Maintenance of net
operating income is, basically, NOI, and it's adjusted

by inflation factor to compensate for the erosion of
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income over time.

There is something referred to as the "base
year." And this is the first year used to compare NOI
data to the current year. There's a presumption that
the net cperating income in the base year provides just
and reasonable return. Generally, the base year is the
year prior tc rent contrcl becoming effective in a
jurisdiction. There's something called a Vega
Adjustment which allows the park owner to adjust the
base year rents i1f they can show that the rents in the
base year were belcow market, for whatever reason.
There's references to the Consumer Price Index to
measure inflation. And again, "fair market return”
would be what would be the rent if there were no rent
restrictions.

There are four main factors to consider when
looking at the MNOI formula. The determination of a
base year, the Vaga adjustment to the base year, any
adjustments of operating expenses, 1f they're necessary,
and looking at the appropriate indexing for inflation.
These are all discussed in great detail in Mr. Bahr's
report. And I will now hand it off teo Mr. Bahr to
discuss those issues.

KENNETH BAHR: Okay. As Mr. Norman indicated,

the purpose of my report was to discuss and analyze what
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rent increases would be just and reasonable pursuant to
the ordinance and constituticnal standards.

First, I want to touch on some conceptual
issues because there will be a lot of discussion, 1
think, about what a fair return is. This issue has been
debated for over 100 -- almost 100 years, believe it or
not, since rent controls were first introduced,
temporarily, in the U.S. during World War I.

If you turn to pages 111 and 112 of the
packet, I just wanted to highlight a few things that the
courts have said. One is that -- one Court of Appeal
commented, "What appears at first blush to be a simple
gquestion of substantial evidence, turns out to be
considerably more complex when one realizes that the
formula for determining a fair return is hotly debated
in economic circles and has been the subject of sparse,
scattered, and sometimes conflicting comment by
Appellate courts."

And then if you go to the second gquoted
passage, which is in bold on page 111, the courts -- and
the courts have said this many times -- that there's no
single one formula that's constitutionally required.
Board's administering ordinances have -- can use --
different standards are permitted.

And finally, recently, the Courts have
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indicated that California supreme court indicated that
the fair return concept 1s a constitutional minimum, and
that's in the first full passage on the second page,
about a third of the way down.

The courts have also said that -- well, they
said that no particular formula is required, they have
said that growth and income must be permitted under rent
control. You can't freeze the net operating income.

And T just want to point out, just to give you some
perspective about the historical development, early on,
during World War II, and then this theory re-emerged
when rent controls were first were introduced on
peace-time basis in California in 1970's, courts said
that owners were entitled to a fair return on the value
of their property, but then, subsequently, that theory
was rejected because it's circular, because the wvalue of
a property 1is determined by the rental income,
therefore, you can't use the value to determine what
rental income should be permitted. 1It's, basically, a
circular-type of theory. But what's interesting is here
you had the courts, at one point, saying something is
required and subsequently saying, it's not workable.

Rate of return on investment is used in some
jurisdictions. It's -- 1in a number of cases park owners

and experts have proposed the use of this type of
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formula, and intuitively, it sounds very reasonable,
somebody should be able to get a fair rate of return on
thelr investment. The problem with this type of
formula, too, it's circular in the sense that if you
guarantee somebody a certain rate of return on their
investment, then no matter -- they can determine what
they're allowed by determining the investment. The more
you invest, the more you're permitted.

The other problem is a practical matter. This
type of formula discriminates against long-term owners
have low investments and it, often, will give a very
large increase to a recent investor who's made a very
high investment, relative to their return on the
property, partly based on expectations about future
growth and income.

The maintenance of net operating income
formula is based on a different concept. It's,
basically, that owners have different rates of return,
we can't set a single rate of return and say that's
fair. We'll take the pre-regulation income and assume
that's fair it was set in an unregulated context, and
we'll adjust that -- we'll adjust that by inflation in
the future. BSo essentially, that type of formula, one,
guarantees that owners have a right to pass through

their operating cost increases and get some growth in
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income. And this type of formula has been -- in a
number of cases, has been approved by the courts. It
answers the issue of not freezing income because it
guarantees growth in income.

Under your regulations, there's a presumption
that the 1980 net operating income is fair, and so,
basically, the ordinance and the regulations, they don't
have the details of a maintenance of net operating
income formula, but they do set that type of concept
that, you know, we have a base area return, and that
should be maintained.

There's also, subsequent tc the adcption early
on of the maintenance net operating income formulas,
basically, in the early 1980's in California, the issue
came up of, well, what happens if something has very,
very low base rents which don't reflect market
conditions? And what the courts' held was in that type
of case, an owner had a right to have the rents
adjusted -~ and this 1is known as a Vaga adjustment,
because that's the name of the first case that involved
this issue -- so that they have a reasonable starting
point. Because otherwise, if you have rents that are
particularly low and you're only allowed to have those
adjusted by inflation, you're always behind.

And that doctrine was not that every rent had
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to be equal, because in a market, there are variations
in rents, but, basically, where there's exceptional
situations, an owner had a right to a base rent
adjustment.

In this particular case, there are a number of
issues regarding the application of the maintenance of
net operating income formula, and the bulk of my report
discusses the use of that formula, why 1t should Dbe
used, et cetera. First of all, as you know, you have

the extremely exceptional case where the park rent today

is almost the same as it was 30 years ago. Then other
issues that emerge -- then I'1ll go through them one by
one, but first I'll list them -- is what should be the

appropriate base year in this case? What's the base
yvear net operating income? Which partly depends on what
base year expenses are. What would be a fair starting
point for the base year rents? And then the other issue
is: What indexing or adjustments should be made to the
net operating income, by what percentage of the consume

price index should it be adjusted-?

On page -- first I'll discuss the base year
issue, and I discuss that on page 116 of the -- in the
packet. The ordinance -- regulations, rather -- provide

that 1979 shall be the base year, however, they also

provide that where 1979 financial information is not
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available, then the base year shall be the first year
for which records are available.

And in this case, the Applicant does not
actually have actual income or expense information for
1979, but they took -- their conclusion is that 1979 can
be used as the base year because they can take the 1982
expenses and, based on inflation, figure out what
they —-- make an adjustment to figure out the 1979
expenses. And that might be authorized under some
regulations or ordinances, but, here, in the
alternative, the regulations say if you don't have the
'79 information, you have to use the information for the
first year you have it available. Because to say you
can take a later year and then work backwards based on
inflation, well, then somebody would always have the
1979 data and the requirements in the regulations would
be meaningless.

So the next possibility would be to use the
1982 year as the base year. Well, in that case, it's a
little bit unusual —-- there is income information,
there's expense information, but only overall expense
information. In 1982, data was used in a 1984 hearing
before the City Council, but the information, he
breakdown of expenses is no longer available, nobody has

it any longer. So on one —-- but it was reviewed by the
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City Council. So, on one hand you have an overall
number, but you don't have a breakdown for that number.

And it was a number that was reviewed at that time.

Another possibility -- the first year that I'm
aware of that full information is available -- a
breakdown for income and expenses is 1999 -- the

weakness of using that year as a base year is that this
was 20 years after the rent control ordinance was
adopted, so it's not an ideal base year. And it seems,
from looking at the records of the increases in rental
income for the parks, that the -- by 1999, the rents,
besides reflecting the annual increases that were under
the ordinance, also reflected increases that were due to
either exempt leases, or you also have a provision in
your ordinance that if there's a new mobile home moved
on to the space in conjunction with a new tenancy, then
the park owner can set the initial rent.

So you have a base -- if you use 1999, you
have a mixture of regulated spaces and some that were
unregulated and increases —-- I don't know how many --
but what the evidence seems to indicate is that the
overall rent increases certainly exceeded what was
allowed under the annual general adjustments. So what
happened is I recommended the use of a 18982 base year,

but I also did the analyses using all three base years
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because there are arguments for and against using any of
these base years.

The next issue is what are the appropriate
base year expenses and net operating income. And under
the maintenance of net operating income standards,
there's an incentive to show as low as possible expenses
in the base year because if the expenses are lower, the
net operating income is higher in the base year. Well,
here, we don't have that type of case because the park
owner made an application in 1982, and certainly, then,
they had more interest in showing lower expenses.

On the other hand, we don't have a comparison
~-— we don't have a breakdown for 1982, and what happened
between 1982 and 2009 was that some of the operation of
the park -- some of the tasks that were performed --
substantial tasks in managing the park, based on the
information we got, as I understand, from the Applicant,
the park owner performed substantial services in 18982.
By 2009, the services were contracted out. The owner
was, you know, older, or for what reason. So what
happens is this shows a substantial cost increase
because you not only have the actual cost increases,
but you also have this transfer of the performance of
services. And I felt that's not a real cost increase,

it's a cost increase on the books. So to say that, you
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know, that management expenses went up from zero to
10,000 -- I'm making up those numbers —-- that's noct
really what happened. It was =-- they were shifted who
perfocrmed them, they went from off the books to on the
bocks.

So what T did was in my analysis, T adjusted
the 1982 expenses upwards. And the way I made the
adjustment is T assumed that the expenses from '82 to
2009 increased by the CPI, and I adjusted the base year
expenses up from 34,000 to $42,000, and that does have
the impact of reducing the 1982 net operating income.
But I felt that was a fair adjustment to make this
comparable.

The big issue, though, in the maintenance of
net operating income analysis, or one of the two really
big issues, is what should the base year rents should
be. Because the base year rents were set based on
affordability concept, and they were not based on market
concept. And what happened 1s, as you know, the park
owner appraiser conducted an analysis of what they
thought what base rents woculd reflect market in the base
year, and the park owner's appraiser came up with -- his
number was $240 for 1879, as opposed to the actual rents
of $120.

In contrast, the city's appraiser,
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Mr. Brabant, his conclusion was 1in 1878, the market
rents were of 5150, the comparable rents at that time.
And that's a huge difference, if -- especially in
percentage-wise, when you compare 150 to $240. And when
you use the net operating income formula, that
difference is increased because you're indexing the
profit. So whether you're indexing, starting point of
3150 rent or $240 rent, makes a very, very large
difference. And that's -- so what -- how you set the
base rents is critical in the fair return analysis.

The other critical issue in the fair return
analysis is whether you index net operating income at
50 -- or what percentage of the CPI increase you index
in that operating income. Some cities index net
operating income at 100 percent of the CPI, some at
75 percent, some at 50 percent, some at even only
40 percent. The courts have upheld 40 percent indexing,
and they've rejected the view that 100 percent of
indexing is required.

And as far as what's the right indexing ratioc,
that's a policy issue. You have this -- you've had
standards from 40 to 100 percent and all have them have
been upheld, and their arguments for and against
indexing at 100 percent and the rationale for indexing

at less than 100 percent. One rationale for indexing at
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less than 100 percent is == and I'll use an analogy of a
house purchase to explain this -- typically, real estate
investments are leveraged —-- I'm not saying this park,
the investment was leveraged, but typically they are --
and imagine you buy a house for $5100,000, you put
520,000 down, the house goes up in value 20 percent to
120,000. Well, on one hand, the house has only gone up
in value 20 percent, but your equity is doubled.

So one type of return -- one type of increase
is by 20 percent, but another type of increase by
100 percent. And typically, as I say -- as you know,
real estate investments are leveraged. The other factor
is, T mean, you know, you look investments, generally,
in the economy, and if businesses have growth and
income, they don't consider it a loss 1if their income
goes up less than the CPI. You won't read the news that
General Motors lost money because their profits only
went up 6 percent but there was inflation of 10 percent.

So in my report. Now we should go -- I also
want to make one clarifying point for you: Net
operating income is income before debt service, but
after operating expenses. Turn to page -- you have the
chart, and it's also on Page 132 of your packet.

First, I did the maintenance of net operating

income analysis using 1979 as a base year. Okay.
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Basically, what I did was I tock the base year that the
park owner used and indexed that net operating income by
100 percent, 75 percent, and 50 percent of inflation.
The park owner used 100 percent indexing, so the
difference in my analysis is that I alsc used the 75 and
50 percent indexing. And these are numbers, of course,
that were prepared before the correction -- or change in
the Applicant's analysis tonight. But even under that
standard, there were substantial differences. They
showed they were entitled tc a 3587 increase with a

100 percent indexing. And I concluded, using their base
rent adjustment, that they would have been entitled to a
$487 with 75 percent indexing, and $386 with 50 percent
indexing 1n net operating income. So you can see the
indexing because it's over such a long period, has a big
impact on the outcome.

Then I used Mr. Brabant's comparable figure
and, of course, because that comparable figure -- base
rent figure is substantially lower, the indexing amounts
were lower, with 100 percent indexing there's a $324
rent increase, with 75 percent indexing there was a $267
increase, and with 50 percent indexing, a $210 increase.
Then the next page I use 1982 as a base year. And the
numbers were not drastically different, but they were

different. And in order to figure -- Mr. Brabant did
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not actually provide a 1982 rent figure in his report,
but using his mode of analysis, he adjusted back to 1983
back or 1979, while I adjusted back one -- I only went
back one year instead of four using the percentage
adjustments per year he used. And using his base year
rent for 100 percent indexing, there would be a 5297
rent increase for 75 percent, $252, and for 50 percent,
$207.

And then with the park owners' appraiser, the
numbers were similar to the 1979 for 100 percent
indexing it was $515, and for 75 percent, $439, and for
50 percent, $363. And these numbers are without the
expense adjustment that I made for 1982. With the
expense adjustment I made for 1982, the numbers are
about $20 lower. And those are the two right-hand
columns.

And then the third chart was using -- on the
next page 134, was using 1999 as the base year. Those
adjustments -- those, I just used the base rents
projected by Mr. Brabant. Because he was asked to do a
projection for 1999 the park owner hadn't, and that's
not as a criticism, I'm just saying that's -- this was

done because we saw that 1999 was the only year which

there was complete expense data. And if you use 1999 as
a base year, you actually get higher -- the rent
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adjustments are higher pursuant to the MNOT formula.
And my conclusion why that cccurred was because the base
rents —-- the rents between 1979 and 1999 had increased
by more than the annual general adjustments provided
for, and there was probably greater growth and income
for the parks than the constitutional minimum. And so
the differences are particularly significant when you
have less than 100 percent indexing.

It needs to go back to the PowerPoint.

Because of the unusual nature of this case,
T -- and also because the Commission is not bound to use
a particular standard, T did look at the increases
compared to other measures. And one was, 1if you go to
Page 102 and 103 of your packet, 1 compared them with
what rent increases the park owner would have gotten if
they had taken the annual increases that they were
permitted, pursuant to the affordable rent restrictions.
The affordable rent restrictions were unusual in the
sense that, one, said they set an original rate of
return at 11 and a half percent of the original historic
investment, but then they provided in 18982 -- or 1984
they were modified to provide for an inflation
adjustment of this net income. &nd actually, there
was —— one technical difference i1s, here, net income was

adjusted rather than operating income and net income was
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after depreciation, where net operating income is not
considered depression.

And that adjustment used 1982 as a base, and
from 1982 to 2009 the CPI went up -- there was 13.8
percent increase in the CPI. So on that basis, I
concluded that if the park owner had taken the increases
pursuant to that formula, instead of being allowed the
base net income of 57,500, they would be permitted a net
income of $132,720. And pursuant to that approach,
currently, the net income is very low, it's only a few
thousand dollars. Because the net operating income is
only about 20,000, and if you subtract depreciation, the
net income goes down to just a few thousand dollars.
And on that basis, in order to bring the net income up
to the adjusted standard under the net income formula,
the park owner would be able to get a rent increase of
$147, if they could do that. Now, that standard does
not provide for banking of increases, but if it did,
that's what, you know, the owner would be able to get
today, and if the owner had taken the increases they
were entitled to, that's where they’d stand, is under
that formula.

I also compared the increases with the
allowable increases under the rent stabilization

ordinance. And that ordinance allowed for the first
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three years for annual increases of 8 percent, then

7 percent for the next three years, from 1983 to 1986.
Then after that, there was a three quarters of CPI
adjustment, but it was not three gquarters of the CPI
increase, but that was not on the current rents, that
was a three quarter of the CPI increase to the 1986
rents. And for that I concluded that the overall
allowable increase would have been 108 percent if the
owner had taken that, and of course, whether you took
that over the $150 figure that Mr. Brabandt came up with
or the $240 figure that the park owner presents as the
fair base rent would make a huge difference in what a
fair rent -- or the rent that would have been permitted
pursuant to the annual increases. And let me say that
those annual increases under the ordinance have totaled
108 percent; they're substantially under the CPI because
of the fact that the adjustments were based on the 1986
rent, rather than the current rent.

Go back to the PowerPoint.

I also performed a return on investment
analysis. It's not the approach I recommend, but it has
been used, and it's interesting because it's how
investors lock at their investments. I ncot saying,
therefore, i1t should be used as a regulatory standard.

And when the return on investments standard has been
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used in recent -- well, last decade, I'd say --
basically, the approach that's been used is rather than
using the historic investment is to use an inflation
adjusted investment based on the concept that it's not
fair to use the historic investment.

So, in doing that analysis, I adjusted the
rate base, or the original investment of $500,000 by the
increase in the CPI since that period, which the
investment was back in 1977. So the current imputed
investment was $1.8 million. So that's basically, if
you took the old dollars and converted them intc current
values.

Then I computed what increase the owner wculd
be entitled -- different -- subject to different rates
of return. And one rate of return was a 6 percent rate
of return. Because in today's market, if somebody goes
out and buys a mobile home park, that's a typical
capitalization rate. It means if you buy a mobile home
park for $3 million today, it's likely that you'll get a
net operating income of 6 percent ¢f that $180,000.

Now, some parks, the cap rate is the higher, some, it's
even lower.

You say, well, 6 percent might sound like a
low number, but one, this is an appreciating investment,

as opposed to 1f you buy a bond where the return stays
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constant, the income goes up, also, the value goes up as
the net operating income goes up. And so it's a
reasonable rate of return.

I also used a 9 percent rate of return.

Commonly, experts on -- the park owners have said this
is a fair rate. I haven't agreed with that, but T've
presented it. And that -—- the € percent rate would

justify $100 increase, the 9 percent rate would justify
a $162 rent increase, and then T used an 11 and a half
percent rate, because that's the initial rate the owner
was provided with, but actually, the owner wasn't
provided that initial rate on an inflation adjusted
investment, it was just on a fixed adjustment. But if
you used an inflation adjustment -- inflation adjusted
investment, the rent increase would be $214,

Then, also, I report in my report, but this
is, basically, Mr. Brabant's appraisal, he compared the
rent with the current rent for comparable rent control
parks in the city, and his conclusion was that the
current rent -- comparable rent was 5400 a month, as
opposed to the rent for the park of $133.

So, I've thrown out a lot of numbers and
concepts at you, and T just want to say that this is an
unusual case because we have an issue of, you know, base

rent adjustment going back over a long period, we have a
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situation where the rents were frozen for a long time,
there's even an issue of what should be a base year.
All I'll say i1s you have a difficult job and to think
about it carefully.

CHRIS NORMAN: Thank you. Now Mr. Brabant
will say a few words.

JAMES BRABANT: Good evening, Commissioners.
I was asked to do a -- two basic things. One was to
review the appraisal of John Neat, the appraiser
retained by the park owner and his attorneys, and also
to provide my own opinions of the rental value of spaces
at Ranch Mobile Home Park as of three different years,
1979, 1999, and 2009,

So, beginning with a few comments about
Mr. Neat's appraisal that was included in the
application. He starts out estimating the market rent
for what he calls the base year of 1980, and his
conclusion is $240 per month as of that date. But then
at the end of his report, he, then, talks about the base
year actually being 1979, but concludes that there was
really no difference between his opinion in 1980 and
1979, however, no data was provided or information was
provided in the report to explain the reason for that
conclusion, that rents didn't change between 1979 and

1980.
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He uses a comparative rent survey for his
analysis for the rents during that -- what he's calling
the base year, which is an appropriate approach. I
think that is the correct approach to utilize. His —--
the comparable data that he says he uses comes from
rents -- rental information that was available in twc
years: 1983 and 1986. However, he doesn't provide any
of that infcrmation in the report, at least that I can
find. So he doesn't, actually, tell you what the 1983
and 1986 rents were in his report, he simply indicates
that he adjusted those '86 and '83 rents down to 1980
levels, and he says he adjusts them based on maximum
adjustments that are allowed by the ordinance. And he
indicates that those adjustments were 8 percent in 1983
and 8 percent in 1986.

So hé just gives you a column in his report
that shows his conclusion of the rents as of 1980 that
he had adjusted down from 1983 and 1986, but none of
that information -- those adjustments and the
mathematics of it or the 1983 or 1986 data, is actually
contained in the report, that I saw.

And also, the saying that there were only twc
years of adjustment between 1986 and 1983, I found to be
conflicting with the ordinance, which was enacted in

April of 1980, and there was a brief period of a rent
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freeze when no increases were allowed. But the
increases, then, from August of 1980, an annual

8 percent increase was allowed up -- and then there was
an amendment in May of 1981 that allowed automatic

8 percent annual increases, or up to 8 percent. And
that was in place until August of 1883, and then that
automatic increase was reduced to 7 percent. And then
in September of 1986, the automatic increases were
changed to 75 percent CPI.

So increases were really allowed all of those
years, even though he only made -- apparently, he made
some kind of adjustments for two years: 1983 and 1986.
So I just didn't find that to be consistent with the
ordinance. What I did was I looked at the actual
increases for the five -- the comparable parks that we
had data from for those two years, 1983 and 1986, to see
what was actually occurring in the market at those‘
parks. In other words, how much did rents go up between
1983 and 1986 at five the parks where we had data for
both years. And I have an exhibit that shows that, if
we could bring that up. ©Oh, it's up. I'm sorry. Thank
you.

So what it shows under 1986, you can see --
well, first of all, let me say that there are five parks

listed on that exhibkit that —-- where we have rents for
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both years. Canejo Mobile Home Park, Elms Plaza —--
well, we have it for rent, but it wasn't the subject of
comparison, here -- Ventu Park Villa, Ventu Estates, and
Thunderbird. And you can see in the two columns, I have
in 1986 rents then I have the 1983 rents. And what I
did was make calculations of what happened to those
rents for that period of time.

And the rents of Canejo increased from $157 to
$197, which 1is an overall increase of an average -=-
well, it's an overall increase of 25 percent, but an
average annual increase compounded of 7.9 percent for
that three-year period.

Elms Plaza, rents went from $187, to $227,
which is an overall increase cof 21 percent or an average
annual increase of 6.7 percent.

Thunderbird increased from 246 to 277, which
is an overall increase of 13 percent or an average
annual increase of 4 percent. That was the lowest of
the -- lowest annual increase of the five parks and, of
course, that park is also subject to an upcoming rent
hearing.

Ventu Park Villa increased from 204 to 247,
which is an overall increase of 21 percent, or an
average annual increase of 6.6 percent. So the -- I'm

sorry, 1 skipped Ventu Estates, increased from $242 to
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$292, which is an overall increase of 21 percent for an
average annual increase of 6.5 percent.

So from this data, there were four of the five
parks that were really, fairly closely clustered. It
would easily suppcert an increase between 6 and 7 percent
as an indication of what the market was doing between
1283 and 1986. I concluded at 6.5 percent as an
increase. And what I did was then I took the comparable
parks for -- that we had information for in 1983, and I
trended them back for four years te 1979, the base year,
at an annual rate of 6.5 percent. And that's shown in
the last column on the right, there, it shows you the
adjusted rents for 1979.

Canejo Mobile Home Park $122; Elms Plaza,
$145; Ventu Park Villa, $159; Ventu Estates, 5188,
Thunderbird Oaks, 1%1. Then I had arranged the parks,
basically, in the order of, kind of, the overall appeal.
The way I would adjust the comparables to the subject
and whére it fits in in relation to the overall quality
and appeal and lccation of the other parks. And
Mr. Neat did the same kind of ranking of the parks, and
I thought I didn't have any big quarrel with the way he
did it, I did it in kind of a similar fashion.

And in my opinicn, as you can see, we did not

have 1983 information for Twin Palms, so that park
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couldn't really be considered for this analysis. So
anyway,lin my opinion, the rent at Ranch for 1979 should
fall between the 5145 at Elms Plaza, it should be above
that, it should be below the adjusted rent at Ventu Park
Villa of $159, and my conclusion was $150 per month for
the base year of 1979. And that was my opinion of the
market rent in 18979.

For 1999, I did -- I didn't do what T would
call a "market rent study,"” because "market rent”
assumes that the rents are uncontrolled. The rent
control ordinance was 1in effect at that time, I'm
calling it "rental wvalue." But T surveyed and obtained
rental information in 1999 for the same comparable
parks, and that is shown in my report on page 21, there.

And since I've been asked to kind of speed
this up, I won't go through all the details, but T did
the same kind of comparable analysis in 1999. My
conclusion of the indicated rent for Ranch Mobile Home
Park as of that date was $300 per month. And then we
move on to 2009. I did the same thing, I obtained
current rental information for the year 20039 for the
comparable parks. And my conclusion, as of that date,
was $400 per month, and that rent in 2009 includes water
and trash. I did not include -- I really wasn't able to

analyze the inclusion of utilities as of the other dates
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because I didn't have that information for all the
parks. But the current rent -- for the current
analysis, I did know what utilities were included in
each park, and so the $400 per month includes water and
trash. And those are the opinicns that I was asked to
provide.

CERIS NORMAN: Thank you. The things for the
Commission to consider real quick, kind of an overview
of what we just discussed: We talked about the court
precedent for using MNOI standard, the appropriateness
of considering other methodclogies, what's the
appropriate base year? What base year adjustments to
either income or expenses are necessary? And the rate
of indexing.

Staff's conclusion is given prior Court
precedent in City's rent stabilization guidelines, MNOI
is an appropriate method for doing a rent adjustment.
Staff believes that 192 is the appropriate base year
with the Vaga adjustment, according to City's appraiser,
and with the adjustment to operating expenses to include
the outsourcing of management. The range of indexing
presented in the consultants' report is between 50 to
100 percent. Staff would recommend that a 50 percent
increase would pass the Constitutional reguirement.

Here's a table that illustrates all the
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options. Basically, the Staff's -- the way to view this
chart is that Staff believes anything on here passes the
minimum Constitutional requirement for fair return.
This, again, highlights what the rents would be for
various base years from '79 to '99 with the expense
adjustment, there's a line for that in bold, it is the
City's recommendation of $191. That's based on

50 percent CPI with an expense adjustment, and the Vaga
adjustment using the City's appraiser. Again, the park
owners' appraised value is the bottom line. Again that
may be subject to change. We'll have to hear from the
Applicant to see a basis for that.

Some comparison rents, just to put this in
perspective, are we off base with the MNOI or not? If
you look at resolution 84-037, and had the park owner
made annual increases under that resolution,
hypothetically, in every year that he could, the rent
increase, today, would be 5147 per month increase, which
would be at 267 total. Hypothetically, had the park
been under the jurisdiction of the ordinance since 1980,
and they had taken all the automatic increases that they
were entitled to, the increase would be $162 per space
increase for a total of 281.

For comparative purposes only, again, I'm

relying on Mr. Brabant's comparable current controlled
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rent for 2009, other parks he would value the increase
at a $267 per month increase using that methodology.

And again, there is the increase as compared to the rent
stabilization ordinance that I just mentioned and the
resolution that I Jjust mentioned in the prior slide.

And then for comparison purposes, you have the
rate of return that Mr. Bahr explained in his
presentation. It's interesting to note that even at
11.5 percent rate of return, which is what the owner had
agreed to back in 1977, the City's recommendation is
right in that ballpark. So from Staff's perspective,
Staff's recommendation is in line with the totality of
the circumstances that are unique to this park.

So, finally to wrap up, the City's
recommendation is to approve a rent adjustment of
$191.95 per space per month above existing rents. The
City Staff also recommends that this be phased in in
five years. The rationale behind that is: TIt's a huge
rent increase. We're talking, even, the City's
recommendation, if it worked out in one fell swoop,
would be, I think, 160 percent increase.

And looking at the intent of the ordinance, we
think that's just too burdensome on these residents and
that a phase-in is appropriate. Even at a five-year

phase in, which would be $38.89 per space, per month,
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each year increase, that's still over a 25 percent
increase over existing rents. The initial increase,
says here should be 60 days. Rent control law may have
a different requirement on that, we will check on that,
but it may be 90 days, but whatever State law is would
be the minimum. And that each subsequent increase would
be phased in one year from the prior. And with that,
Staff has completed its presentation.

LLOYD WERTHEIMER: Thank you. We're going to
have comments and questions from the Committee, but
first off, just to remind the audience to turn off your
cell phones. We're going to start from left to the
right. Commissioner Mike?

MIKE SILACCI: Thank you, Mr. Chairman. I
just have a couple of clarifying questions, if I could
ask, and I'll direct them to Mr. Norman. First, T just
want to the confirm for my understanding that when the
city enacted resolution 84-037, that it only applied to
the Ranch Mobile Home Park?

CHRIS NCRMAN: That's correct.

MIKE SILACCI: Thank you. And could, please,
help me understand a little bit more about the legal
basis? Was the Constitutional requirement for a just
and reasonable return, was that a requirement that was

present back in 19847 At the time that the Council went
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through the process to enact this resolution?

CHRIS NORMAN: I don't know whether it was --
it probably was in case law. And I'll let Mr. Bahr
elaborate on that. But at the time we had no rent
control ordinance on the bcoks, so that's probably the
better answer.

MIKE SILACCI: I guess Jjust an extension,
maybe a two-parter, the Council had an opportunity to
apply this resolution to the Ranch Mobile Home Park in
2001, so I would gquess I would extend, that standard
exists in 2001.

CHRIS NORMAN: Yeah, I misspoke. In '84, yes,
that standard, I believe, did exist, and in 2001. Staff
isn't clear as to why City Council went with the '84
resolution as opposed to the ordinance. I don't have a
good answer to that, some others may, but I don't.

MIKE SILACCI: That's fine. Thank you. And
just, I have -- excuse me, Mr. Chairman, I have, Jjust
for me, one more clarifying guestion. How was the -- at
the beginning, with the development conditions for the,
T guess, fee —- development fee waiver of $100,000, and
I guess, some reduced cost as far as for giving some
design requirements, I mean, how were those reflected in
the initial rental rates? And was there a period of

time that those would be taken into account? Because I
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guess I shouldn't comment, it's really a question -- I
don't see how $100,000 is taken care of in one year.
How were those -- how was that -- those fee waivers
taken into account in setting the initial rental rates?

CHRIS NORMAN: From our review of the records,
we're not sure how it was mentioned in some
correspondence and memos in the files for that
development. It was discussed by accountants for it
park owner when developing the 11.5 percent rate, and it
was a trade-off. It was more of a basis, in my opinion,
for a justification for having a low income senior park.

MIKE SILACCI: Thank you. Those are all my
questions.

BRENDA MOHR FELDMAN: Thank you. I would like
to speak to that also, the $100,000 gift that was given
to the park owner by the City. If we use the return on
investment approach, which I think might be better for
this park, we could say that $§100,000, if we play it
forward for inflation, is worth $443,000 today in equity
to the park owner. So my -- I haven't heard you take
into account that gift that the City made to the park
owner. And would the return on investment approach do
that?

KENNETH BAHR: I'm sorry. I'd say it is taken

into account because the investment is lower because the
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park owner didn't have to make that investment, so
therefore, you have a lower investment basis. You know,
if they hadn't gotten that $100,000 gift, they would
have invested 600,000 instead of 500,000 at the
beginning, and that would have been taken into account
in the formula.

BRENDA MOHR FELDMAN: Ckay. But are you ever
factoring it forward for CPI in any -- I haven't read
anything about it anywhere, and I've read all the
documentation, and T can't find it mentioned in any way.

KENNETH BAHR: You know, I'm saying the way
it's factored in, it was an investment that the park
owner didn't make, so it's factored in, in the sense,
that the owner never gets credit for that later. So
it's not an investment. So we don't subtract it later
because it's subtracted from the original base. And so
100,000 less was indexed by the consumer price index.

BRENDA MOHR FELDMAN: Okay. May I ask another
gquestion? Okay. Initially, the documentation that I
have that came from 1986 that I was presented, states
that the proposed mobile home park rent ordinance would
apply to all parks within the City, with the exception
of Ranch Mobile Home Park which is under a separate
affordable housing agreement. And you can say you can't

find that acceptable affordable housing agreement.
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That's a shame. I also wonder, are you considering --
is the City of Thousand Oaks considering this park as
affordable housing? And if not, why not? Because they
are making -- earning $10,000, and that $10,000, if you
factor it forward to today with the CPI is still
510,000, but on the market, it would be $44,300 that the
tenant would have to be earning to gualify. And in our
park, $18,000 or $19,000 is the minimum we can earn to
get into our park, yet with Ranch, a maximum of $10,000
for an individual. It just doesn't make sense to me.
And no one is making mention of that here. And how did
you factor that in?

CHRIS NORMAN: It's Staff's opinion that this
Commission has a very, very limited jurisdiction, and
may only consider the rent increase application. The
issue involving any income restriction isn't factored
into this application in analyzing it under the
ordinance. I hope that answers your guestion.

BRENDA MOHR FELDMAN: It really doesn't. The
fact that you didn't factor it in and it isn't part of
what we're supposed to do, I understand that. But my
concern is: 1If I go ahead with all of these thoughts on
different methods, the MNOI and everything else, is it a
decision that's to be made for Ranch, per se? And in

that case, 1t just doesn't work for me. If this 1is an

Page 49

Veritext National Deposition & Litigation Services
866 299-5127

CTO 02139



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CTO 02140

ordinance-wide thing, can we treat them differently?
Can we treat Ranch differently from other parks, or is
that ordinance-wide?

CHRTS NORMAN: Well, it's Staff's opinion that
we're applying this ordinance to this park as we would
to any other park making a similar application.

BRENDA MOHR FELDMAN: And that, of course,
doesn't make sense to me. But I'm gcing to leave it at
that. Thank you.

LLOYD WERTHEIMER: Mr. Sheldon?

MAXWELL SHELDON: Thank you. Could you talk a
little bit about why the extrapclation from 1979 to 1982
is so problematic? I apologize. I was wondering if you
could speak a little bit about why the extrapolation
from 1979 to 1982 is problematic as a base year. I know
you tcuched on it, but if you coculd talk a little bit
more about it.

KENNETH BAHR: You mean, why 1982 should be
used?

MAXWELL SHELDON: Yes, over 19 -- what was the
problem ~-- 1982 to '79.

KENNETH BAHR: The regulations say that if you
don't have the income and expense information from 1979,
you have to use the first year for which you have income

and expense information. So that's the reason.

Page 50

Veritext National Deposition & Litigation Services
866 299-5127




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MAXWELL SHELDON: As a follow on to that,
could you talk a little bit about why the breakdown of
expenses, and not having that, is so important, and what
are some of the issues that you would be concerned
about?

KENNETH BAHR: Well, the maintenance of net
operating income standard is two components: The cost
pass through, and the indexing of the net operating
income. And the problem -- if you don't have a
breakdown of expenses, you don't know exactly what
you're comparing, you know, and whether some things were
left out in the base year or how they were factored and
how utility expenses were treated, et cetera.

MAXWELL SHELDON: Thank you. I have nothing.

LLOYD WERTHEIMER: Thank you. I have a couple
questions: On the concessions made at the time that the
park was built, do you know if any other parks in the
area were also given concessions by the City for their
development at the time?

JOHN PRESCOTT: Perhaps 1 can answer that.

I'm not aware of any. The City did approve the
Thunderbird Oaks Mobile Home Park shortly before that,
and many of the other parks were already in existence
when they were annexed to the City. I think the other

one the City did approve in the early 70's was Valicedo.
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LLOYD WERTHEIMER: Ckay.

JOHN PRESCOTT: So I'm not aware of any that
were approved for the other parks.

LLOYD WERTHEIMER: Thank you. How much wvalue
did you place on utilities, water, and trash on a
monthly basis in your evaluation?

KENNETH BAHR: When you say how much they
are --

LLOYD WERTHEIMER: In the comparisons that you
were making at one point in time, you said the rent
included trash and utilities, and at some point, it
didn't. So I'm just curious to the value placed on a
monthly basis on the utilities and trash.

KENNETH BAHR: Okay. I'd have to look through
-- 1s this a gquestion for Jim or Mr. Brabant or for me?

LLOYD WERTHEIMER: It's a question for the
Staff and whoever can answer.

JAMES BRABANT: I can tell you the adjustments
I made in the rental value comparison that I did in

2009. The rents at Ranch Mobile Home Park included

water and trash. And, let's see, we had -- there was a
park that just included water, and so -- and I made a
$13 adjustment for the —-- so that was -- the difference

there was trash, so in that case, it was $13 for the

trash. And, let's see, here's one that included water.
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Let's see -- well, that's other one. Okay.. I'm not --
here's one that included water, sewer, and trash. And
so -~ I was just looking to see if we had one that had
none -- well, here's one that was none, and I adjusted
$33 for the combination of water and trash.

LLOYD WERTHEIMER: By adding it to the base
rate and including it in your appraisal? Or deducting
it?

JAMES BRABANT: Well, it depends on which way
-- if a comparable park had more services provided --
for instance, Legstone had water, sewer, and trash, all
included in that. I made a minus $25 adjustment from
that rent. If one had none, I made a plus 33 adjustment
for that. So it depended on whether they had more or
less, because I was adjusting to the condition at Ranch
that had included water and trash.

LLOYD WERTHEIMER: I was just trying to see
how you get to apples and apples, at the end of the day.

JAMES BRABANT: That's the way that I did it,
so it was a plus adjustment for some, a minus adjustment
for others.

LLOYD WERTHEIMER: 1In the base -- you all
settled on the base year of 1982 for your calculations.
Is that accurate?

KENNETH BAHR: Yes.
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CHRIS NORMAN: That's the recommended action.
It's the Staff's position that '79, '82, or 1999 can be
considered by the Commission.

LLOYD WERTHEIMER: Okay. When you made --
when you based yours on '82, did you include in your
formula to allow him an 11.5 percent ROI? Was that the
ROI you were working with at the time, basing the rents
so we could earn 11.57?

KENNETH BAHR: Yes. Because --

LLOYD WERTHEIMER: "Yes" is okay. That's
good. So then my question is: Did you include the
$100,000 concession in that as of -- when you went back

to his original investment?

KENNETH BAHR: No. Because the 100,000
concession wasn't counted, it wasn't part of the
investment.

LLOYD WERTHEIMER: Okay. So you didn't -- you
took his investment as 500, not 6007

KENNETH BAHR: Yes.

LLOYD WERTHEIMER: That's fine. I'm looking
to see that. That's the questions I have, anybody else
on the Becard come up with anything more?

All right. Do we have any questions for the
Staff from the Applicants lawyer?

Okay. Give us your name and your City,
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please.

MR. HILL: Boyd Hill, I'm the law firm Hart,
King & Coldren, located in Santa Ana, California.

First, I'd like to start with Mr. Bahr, if
that's appropriate. Good evening, Mr. Bahr. Also, can
you put up the PowerPoint that I set you with? Yes.

CHRIS NOCRMAN: Sure.

MR. HILL: I don't need it on the screen yet,
but I'll tell you when to -- okay.

Good evening, Mr. Bahr. The purpose of my
cross—examination this evening will be to determine,
first, on what matters you can agree with the
Applicant's position, and then to further explore your
positions on what matters —-- on matters where you do not
agree with the Applicants' position.

The City Staff is basing its position and its
rent increase application on your opinions contained in
November 30, 2010, report, entitled, "Analysis of the
Ranch Mobile Home Park Rent Increase Application.”
First, 1s it your opinion, as stated in the summary of
your report —-- first slide -- that because there have
been, wvirtually, no increase in 30 years, very
substantial rent increases are required?

KENNETH BAHR: I'd say, under the ordinance,

yes.
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MR. HILL: Okay. Second, is your above
opinion based, in part, on the following facts stated in
your report: From 1979 to 2009, the average rent in the
park increased by only about 10 percent compared with an
increase of 192 percent in the CPI during this period?

KENNETH BAHR: Well, I'd answer -- I'd say,
I'd clarify it --

MR. HILL: That's a "yes" or "no."

KENNETH BAHR: No, it isn't. I'd say yes, but
my analysis is based cn fair return standards, and I'd
say that's the justification. But I pointed that out to
point out the circumstances.

MR. HILL: Third, are the components of the
various substantial rent increases described in your
opinion the following: No. 1, to provide a fair base
rent for the purpcses of a fair rent calculation; Number
2, cover operating cost increases; and No. 3, provide
for growth 1n net operating income reflecting inflation
since the base year?

KENNETH BAHR: Yes.

MR. HILL: OQkay. Mr. Bahr, sc far your
opinion that the Applicant should get a substantial rent
increase and that the components of that rent increase
should include adjustment cof base year inccme,

adjustment for inflation, and adjustment for increased
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costs of operation, corresponds with the position of the
Applicant. I want you to keep in mind that these three
components of the substantial rent increase that should
be applied as we discuss the details of application and
of your analysis, because as we get into it, it will
become clear that your particular analysis ends up
disregarding a significant amount of the increase
attributable to each of these three components,

Now, let's consider what standards should be
used to determine a just and reascnable return:
According to your report —-- next slide, please —-- in
this analysis a maintenance of net operating income
standard is used as the measure of fair return.

Mr. Bahr, did you use any standard in your report, other
than the maintenance of net operating income standard to
determine the proper amount of rent adjustment for the
application.

KENNETH BAHR: I would say this: I discussed
other standards to these types of checks to see, because
we have the unusual circumstance, here, of one, we're
adjusting base rent, twe, the rents haven't been
increased in 30 years. So I looked at the other
standards as sort of checks to see if -- what we've got
under the net operating income standard, whether it's

way out of proportion with what -- how it compared with
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scme ¢of the other measures.

MR. HILL: Sc¢ it's true you used other
standards other than the MNOI standard; is that correct?

KENNETH BAHR: Yes. I didn't use them to make
the actual calculaticons -- I made calculaticns of how
those standards would work.

MR. HILL: Are you aware that the City
regulations established a presumption that the MNOI
standard applies —-- next slide -- right there -- the
Commission presumes that he net operating income
received up to April 1980 provided landlords with a just
and reasonable return on their rental units, unless
there's a clear and convincing evidence to the contrary?

KENNETH BAHR: Yes, I'm aware of that.

MR. HILL: Are you aware of any clear and
convincing evidence that demonstrates that the MNOI
standard should not be used for the rent application?

KENNETH BAHR: Well, I'm not saying it should
-- I didn't conclude it shculd not be used --

MR. HILL: That's not the gquesticn. Are you
aware of any clear and convincing evidence that the MNOI
standard should nct be used for the applicaticn?

LLOYD WERTHEIMER: I'd like tc interrupt,
please. Counselor, we're not in a court of law.

MR. HILL: I understand, but I'm trying to
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get -—— I'm trying to short circuit this.

LLOYD WERTHEIMER: He'll give you an answer.

KENNETH BAHR: Repeat your question again.

MR. HILL: Sure. I'll ask it again. Thank
you. Are you aware of any clear and convincing evidence
that demonstrates that the MNOI standard should not be
used for the Ranch application?

KENNETH BAHR: No.

MR. HILL: Ckay. Mr. Bahr, are you aware that
the City requlations require that if ancther standard is
to be used, the Applicant or tenants must, in advance,
submit documentation and information to support an
alternative methodolcgy? Next slide.

KENNETH BAHR: Well, I think I remember --

MR. HILL: Where's the rest of that slide?
There you go. Thank you. It states -- I'm reading from
the regulation, it states, "The methods herein --
authorized herein are nonexclusive. Alternative
approaches may be employed by the Commissicn.

RApplicants or tenants may propose the use of such
approaches, but must fully explain, in writing, the
methodology and the reasons supporting use of the
methodolegy, and must provide information and
documentation adequate to use suggested apprcach. The

methodology and documentation shall be provided with the
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application or sufficiently before the date set before
the hearing so that the matter may be reviewed by the
Commission Staff. Failure to so provide that
information shall be grounds for rejection of its use or
continuance of the hearing at the Commission's
discretion. The use of such approach, as suggested by
Applicants or tenants, shall be at the discretion of the
Commission."

Mr. Bahr, did either Applicant or the tenants
comply with the requirements of Section 1.04 to request
an alternative standard?

KENNETH BAHR: No. But I want to comment. I
didn't think that precluded the Commission from
considering other standards.

MR. HILL: Where do you get that idea from?

KENNETH BAHR: Well, because I feel the
Commission had the authority to consider what evidence
it considered relevant.

MR. HILL: So, there's nothing in the
regulations or the ordinance that say the Commission can
do that, but you just feel that's the way it should be?

KENNETH BAHR: It's ncot the question of
feeling. Let me go back to the -- the language, you
want to put it back up?

MR. HILL: Sure.
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KENNETH BAHR: It says —-— I don't see the
whole screen. This is -- "May be employed by
Commission" -- I mean, we can disagree. I felt -- my
conclusion or understanding was that that meant that the
Commission could consider --

MR. HILL: Did you read this provision before
you did your analysis?

KENNETH BAHR: Yes,.

MR. HILL: Mr. Bahr, did either the -- let's
see. 8So the reference in your report to a rate of
return on investment standard and the concurrent
comparable rents are not appropriate for use at the
hearing under the City’'s regulations, are they?

KENNETH BAHR: Well, I didn't reach that
conclusion.

MR. HILL: Okay. Mr. Bahr, will you agree
that your discussion and findings under those two
standards are not appropriate, unnecessary, irrelevant,
and that they should being stricken from your report.

KENNETH BAHR: WNo, I don't agree with that.

MR. HILL: Mr., Bahr, isn't it true that you
will really started your analysis with the rate of
return on investment standard and the current comparable
rent standard, and then reversed engineered a modified

MNOI analysis based on your results from those other two
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standards?

KENNETH BAHR: ©No, that's absolutely not true.

MR. HILL: Mr. Bahr, in your report, don't you
admit that the rate of return on investment standard is
not found anywhere in the City's ordinance or
regulations? Next slide, please.

KENNETH BAHR: Yes, I do.

MR. HILL: States, "Neither the ordinance nor
the regulations include any specific reference to the
use of this type of standard.™ Referring to the rate of
return on investment.

KENNETH BAHR: Right. But I also felt the
broad language about the Commission being able to
consider other standards.

MR. HILL: Which we discussed has to come
through an application and sufficient advance notice;
right?

KENNETH BAHR: That's your conclusion.

MS. SPENCER: And yet you incorporate the rate
of return on investment standard intce the MNCOI standard
Lo create a modified MNOI approach, don't you?

KENNETH BAHR: No, I included this to point
out what happens under an alternative approach.

MR. HILL: Next slide, please. 1I'm going to

quote from your report again. "However, this type of
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formula was used in order to establish a fair net income
for this park in accordance with the City's
affordability objectives associated with the development
of this park?"

And so, under the guise of meeting the City's
affordability objectives, which were supposed to have
been met under the MNOI approach, you created altogether
new MNOI modified apprcach, one that you admit is very
disfavorable to long-time park owners, such as Mr. Hohn;
den't you?

KENNETH BAHR: Why don't you repeat that
question. That was a long question.

MR. HILL: COCkay. 2And so under the guise of
meeting the City's affordability objectives, which were
supposed to have been met under the MNCI approach, you
created an altogether new MNOI plus approach, one you
admit is very disfavorable to long-time park owners,

such as Mr. Hohn, didn't you?

KENNETH BAHR: First of all, I -- and I'll go
back -- also, the ordinance says that it Commission can
consider -- 1t's a list of factors that the ordinance --

under the ordinance that the Commissiocn can consider,
and it says, "Among other relevant factors." And their
disagreements -- you know, there's a -- "relevant

factors" has had a broad scope, and many cases,
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different factors have been considered relevant. And
secondly, as far as the investment, I point out if you
use a return on historic investment approcach, and you
don't adjust the historic investment, it's very, very,
you know, unfavorable to a long-term owner. But when
you put an inflation adjustment into the historic
investment approach, your inflation adjusting in the
original investment, I wouldn't say that's so
unfavorable. And in fact, in a number of cases I'wve
been in, that's what the park owner's expert has done.

MR. HILL: Next slide, please. You state in
your report on page 35, "As a practical matter, when
return on investment approaches are used, long-term
owners, Mr. Hohn, who typically have low investments by
current standards, are disfavored."”

Isn't it true that you chose an approach to
incorporate it into the MNCI standard that would
disfavor Mr. Hohn's application?

KENNETH BAHR: Well, I guess I'll repeat my
answer: I'd say, I qualified that by the way —-- you
know, of meeting that type of criticism or problem is to
put an inflation adjustment into -- of the original
investment so you're not using this oid histeric
investment as the rate base.

MR. HILL: Mr. Bahr, by choosing a rate of
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return investment standard that's disfavorable to
long—-term owners, are you showing bias against the park
owner and in favor of the tenants?

KENNETH BAHR: By putting in the inflation
adjustment to the rate base, this is to compensate for
how the formula would work if you didn't have that
inflation adjustment of the rate base.

MR. HILL: Mr. Bahr, isn't it true that you
were asked by the City to come up with an analysis that
is would obtain the lowest possible rent increase for
the park owner?

KENNETH BAHR: No. I was asked to come up
with my analysis and look at the different factors.

MR. HILL: And isn't it true that you
incorporated the rate of return on investment standard
into your MNOI analysis that justify using a 50 percent
CPI adjustment into your MNOI analysis?

KENNETH BAHR: No, 1t isn't.

MR. HILL: Next slide, please. I need to go
-- no, maybe the next slide. Lel's see, can you go
back? It's hard when I'm not in control of the slide.
Back oné more, please. Thank you.

Let's read the statement, "If the park" --
second statement there, "If the park is granted a rent

increase of $252, an amount authorized pursuant to the
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MNOI student with a median 75 percent indexing ratio the
rate of return on the inflation adjustment investment
wculd be 13.3 percent, and the rate of return on the
histcoric investment would be 48 percent." Bahr report,
page 38.

Mr. Bahr, isn't it true that in coming up with
your very low rate of return under your modified MNOI
plus rate of return on investment approach, that you
fail to take into account that under this City's
particular ordinance, the rents come up to market when a
coach is removed from the park, and that the regulations
authorize the recapture of rent increases that were
foregone in pricr years?

KENNETH BAHR: I thought I mentioned that in
my report that, basically, the rents are type of vacancy
decontrol when there's a new mobile home in conjunction
with the entry of a new tenant.

MR. HILL: And yet, in your modified MNOI rate
of return approach, you failed to take this fact into
account.

KENNETE BAHR: The park owner's not investing
more money when this happens, so I don't know how you
take into account, rate of return approach.

MR. HILL: But you didn't take it into

account.
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KENNETH BAHR: There's no investment at that

point, it's, basically -- there's a right to a rent
increase because there's -- no new mobile home was
brought in in conjunction with a new tenancy. So --

MR. HILL: Okay. Mr. Bahr, I note that under
your unauthorized rate of return on investment analysis,
you came up with an imputed inflation adjustment
investment value of $1.8 million. Mr. Bahr, did you, in
your investigation, ever look at current property
appraisals to see if the property appraises for that
amount?

KENNETH BAER: No, I didn't, because that's --
this was a return on investment analysis, not a return
on value analysis.

MR. HILL: Mr. Bahr, would it surprise you to
find out that the Ranch Mobile Home Park recently
appraised for $168,000, about the same price as a new
coach that some of the tenants can afford to pay cash
for?

(Laughter.)

LLOYD WERTHEIMER: Quiet, please.

KENNETH BAHR: Would it surprise me? Yeah, it
would surprise me and I don't know if it's true or not.

MR. HILL: TIsn't it true that even a doubling

or tripling of the rents won't bring the Ranch property
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up to the level of the inflation adjusted rate of return
investment value?

KENNETH BAHR: This inflation adjustment value
is 1.8 million. And net operating income of about
120,000 -- let's say we had 6 percent capitalization
rate -- it would cover that =-- would bring it up to that
market value.

MR. HILL: Mr. Bahr, you didn't even look to
see if there was a current appraisal of the current
value of the rents of the park real property, did you?

KENNETH BAHR: Well, no, I wasn't doing a
return on value analysis.

MR. HILL: You don't want toc show anything in
favor of a large increase to the park owner, do you?

LLOYD WERTHEIMER: Counsel --

KENNETH BAHR: I didn't --

LLOYD WERTHEIMER: One moment. Yeah, we

aren't --

MR. HILL: I'll withdraw it.

LLOYD WERTHEIMER: Again, this is a fact
finding hearing, and we're here to -- not to -- to just

find some facts.
MR. HILL: Well, I think I'm trving to show a
pattern, and it will become more apparent as I keep

going.
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LLOYD WERTHEIMER: Again, we're not in a Court
of law.

MR. HILL: Mr. Bahr, let's now examine your
use of current comparable fent standard, shall we?

To start off with, you recognize that a
current comparable rent standard has never been used
unless authorized or required by an ordinance, don't
you?

KENNETH BAHR: I want to me see my --

MR. HILL: Next slide. That might help you.
Next slide.

KENNETH BAHR: I didn't say "never," I said
it's usually not been considered.

MR. HILL: Except when, specifically,
authorized or regquired in an ordinance?

KENNETH BAHR: No, you had said "never been
used," and I said "usually not considered”. Because
I've been —- I mean, the ordinances provide -— I'm
talking about the mobile home rent control ordinances --
they provide, in general, discretion to consider other
relevant factors, and some Rent Board Commissions elect
to consider comparables, some don't. Even if it's not
specifically authorized.

| MR. HILL: Mr. Bahr, can you tell me where in

the City's ordinance or regulations the City authorizes
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or requires use of a current comparable rent standard?

KENNETH BAHR: No, as I indicated, it's not
specifically mentioned.

MR. HILL: Isn't it true that a current
comparable rent standard is the antithesis of the MNOI
standard because it looks at rent controclled rents,
rather than at non-rent-controlled Lbase year rents?

KENNETH BAHR: Well, it's not -- the MNOI
standard looks at comparable rents in extreme cases in
the base year. It doesn't look at comparable rents in
the ~- it doesn't look at the market rents -- the MNOI
standard looks to see if there's is a situation where
the base year rents had no connection with the market.
The MNOI standard hasn't looked at, you know, whether
the current rents, how they compare with the market,
because basically, the rent regulation is based on the
basic concept that the market is not working.

MR. HILL: ©Next slide, please.

KENNETH BAHR: TIs it easy to hear me? Okay,
good.

MR. HILL: These are kind of fuzzy
microphones, here. Next slide it states -- you state,
"The MNCOI fair return concept has been premised on base
year rents that reflect market conditions and the

maintenance of base period net operating income levels
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provided by base rents, rather than current
comparability of required rents." Bahr report, page 38.
Is that correct?

KENNETH BAHR: That's correct.

MR. HILL: And yet you decided to use a
current comparable rent standard in this case that you
knew was tiered off of 30 years below market CPI rent
adjustments -- 75 percent of CPI rent adjustments pegged
to a 1986 rent adjusted rate to justified modifying the
MNCI rent adjustment to which the park owner is
entitled.

KENNETH BAHR: First of all, when you say
modified it by not using the market rents, the ordinance
is not based on the concept of —-- the ordinance is based
on the concept that the market is not working because
you have a captive market. And, you know, in each one
of these other things that I mentioned, I said I, you
know, mentioned in these report because you had unusual
circumstances. I mentioned that they're often not —--
commonly not used in conjunction with MNOI analysis, but
sometimes they are. And this ordinance authorizes the
Board to consider other relevant factors, so I felt they
had -- you know, should be menticned. And I mentioned,
also, the caveats abcocut them.

MR. HILL: OQOkay. Mr. Bahr, you've not
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explained where the ordinance, in particular, authorizes
the comparable rent standard, have you?

KENNETH BAHR: No. T said it does not
specifically mention it, but you alsc have this brocad
language about considering relevant factors.

MR. HILL: TIf the matter is brought before the
Commissicn timely and nctice is given, et cetera, et
cetera --

KENNETH BAHR: Okay, well, we disagree about
that. I think the Commission has the authority to
consider factors that it deems relevant.

MR. HILL: Mr. Bahr, I note that in discussion
of your use of the two alternative standards, you cite
exclusively the City findings and propose to, quote,
unquote, safeguard tenants from excessive rent increase,
end quote. But nowhere in your discussion of those two
standards do you explain how they will, guote, unquote,
at the same time provide landlords with a just and
reasonable return on their rental spaces, end quote.

Mr. Bahr, doesn't your insistence on only part
of the objectives of the City requirements show your
bias in favor of tenants and against park owners?

Next slide, please.

KENNETH BAHR: I think --

MR. HILL: ©Next slide, please. Next slide,
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please.

KENNETH BAHR: Okay. I think the purpose of
the maintenance of net operating income standard is to
safeguard owners and provide them with a fair return.

MR. HILL: The City Code, the ordinance that
we're dealing with, says, "Therefore, it is necessary
and reasonable to continue to regulate rents so as to
safeguard tenants from excessive rent increases and at
the same time provide landlords with a just and
reasonable return on their rental spaces.”

I find many instances in your report where you
cite to the first part, but failed to mention the other
part. Is there a reason why that omission occurred?

KENNETH BAHR: Well, I guess it was implicit.
The maintenance of net coperating income standard is a
fair return standard and its purpose is to provide a
just and reasonable return, and I guess to me, it was so
obvious, that maybe that's why I didn't, specifically,
repeat 1it.

MR. HILL: Mr. Bahr, I'm sure that in your
analysis you had a chance to review the City's prior
versions of its rent control ordinance, in particular,
since we are now talking about objectives of the City's
rent control ordinance, I think it would be a good idea

to reflect on what the City originally intended with its
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rent control ordinance. Next slide. I'm going to read
from that, for those who can't read it, since it's small
print. "The City Council recognizes that permanent rent
control localized in the City c¢f Thousand Oaks would be
inconsistent with the system of free enterprise and
initiative, would tend to aggravate and prolong the
shortage of rental units available on the market, woculd
tend to discourage investment in rental unit
development, and would tend to reduce incentives to
improve or sustain a desirable environment within rental
unit facilities."™ That's from City ordinance 755-NS,
Section 2.

Mr. Bahr, isn't it true that nowhere in your
report do you discuss those objectives of maintaining a
system of free enterprise and of initiative, of
encouraging more investment in rental unit development,
and providing financing for a desirable environment
within rental facilities?

KENNETHE BAHER: Qkay. First of all, you could
say, in some sense, the City, then, pay a subsequent
ordinances which set forth another policy, that they
wanted to make one part of the ordinance permanent, the
part that applied for mobile homes. I don't know if the
apartment part is still in effect or not.

Secondly -- excuse me, it's a little hard
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because I'm looking at another screen instead of mine.
As far as being inconsistent with the system of free
enterprise and initiative, the problem was with mobile
homes, you don't have a market or initiative, you have
captive tenants, and you, basically, have a frozen
supply.

MR. HILL: Because of rent control; right?

KENNETH BAHR: No, absolutely not. You have a
frozen supply of mobile home parks for several reasons:
One 1s that as the urban areas became denser,
neighborhoods would not tolerate the construction of new
mobile home parks, so they couldn't get use permits.
Another, as other uses became more profitable, whether
or not there was rent control, it just became other
types of construction became more profitable. Apartment

MR. HILL: Because rent control kept rents
down?

KENNETH BAHR: No, I'm saying, even at market
rents for mobile -- because the initial rents -- under
State law, the initial rents for a mobile home park are
exempt from rent control. In fact, I'm gquite sure that
any park —-— I'1ll take it back -- or I'll broaden it --
any park that's built after a certain date, it's exempt

from rent control. So the rent control is not deterring
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its construction.

MR. HILL: 1In the City of Thousand Caks?

KENNETH BAHR: State-wide. State-wide. And
so basically =-- and also, other types of uses are
allowed to higher density, for example, condominiums or
apartments. So you wouldn't -- you have these factors,
and those deterred the construction of new parks, and
the park construction, basically, stopped before the
rent controls came in. And so -- and, I mean, you know,
we could talk about this for hours, but it's absolutely
clear. And, you know, you pointed out this clause, but
then the City made a subsequent decision that it was
necessary to rent -- or they believed it was a proper
policy to regulate the rents for mobile home parks and,
generally, this is based on —-- I'd have tc go back to
the exact language of the ordinance —- because of the
unique captive situation.

MR. HILL: Mr. Bahr, isn't it true that your
analysis fails to take to into account the objectives of
maintaining a system of free enterprise and initiative?

KENNETH BAHR: No. You don't maintain free
enterprise and initiative by not having regulatiocn in a
monopoly. It's an monopoly-type of situation.

MR. HILL: Oh. I guess a monopoly wouldn't be

charging 100 -- what is it -- $127 a month for rent?
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KENNETH BAHR: No, I agree with that. But I'm
not saying the owner acted monocpolistically, I'm saying
you have a situation where if the rent goes up, a mobile
home owner cannot move their mobile home to another
space, they can only rent that space with that mobile
home or they lose their investment. I'm not saying
it's —-- you know, so in that particular concept, you
could say it's a type of monopoly. Other people might
-- they've called it a "captive market," maybe a
"captive market," you can choose that word -- but it's
clearly a special situation. You've got this person who
has a huge -- big investment, they cannot move it.

MR. HILL: Mr. Bahr, now that we've -- done
with the appetizer, let's move on to the meat and
potatoes. Let's discuss your opinion regarding --

LLOYD WERTHEIMER: Counselor? We're on a fact
finding mission, here, please.

MR. HILL: I'm sorry, what?

LLOYD WERTHEIMER: We're here to ocut the facts
and exchange ideas and information, okay?

MR. HILL: I was using an alliteration. I
wasn't trying to be -- I was trying to —--

LLOYD WERTHEIMER: Understood. Thank you.

MR. HILL: Mr. Bahr, isn't it true that in

order for the maintenance of net operating income
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formula to work that the base year chosen must generally
be a year prior to the imposition of rent control?

KENNETH BAHR: Well, generally, it has Dbeen.
There have been exceptions. For example, if there was a
fair rent decision, subject -- fair return decision,
subject to the passage of the ordinance, that's often
been used as the base year. And there are cases where
base year information has not been available. I'd say,
you know, ideally, the use of pre-regulation year is the
best. It's not ccnstitutionally required.

MR. HILL: Next slide, please. I'm going to
quote from a case —-- recent case, Court of Appeal case
in Mountain -- MHC Operating Limited Partnership versus
City of San Jose. I guess you testified in that the
case, did you not?

KENNETH BAHR: Yes, I did.

MR. HILL: It states the opinion, "In general,
the maintenance of net operating income formula is based
on pre-rent contreol fair market assumptions.” Is that a
correct statement of law?

KENNETH BAHR: Yeah, generally, it is.

MR. HILL: And Mr. Bahr, isn't it true that
City adopted such a presumption, the next statement on
that slide?

KENNETH BAHR: Yes. But the City also passed
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a regulation that said where base year income and
expense information was not availakle, that then the
base year would be the first year for which income and
expense information --

MR. HILL: We'll get to that. Let's start
with the presumption first. Because I think -- you
know, we need to -- you know, you're a lawyer and I
think you understand the importance of a presumption of
law. It states that, "The Commission presumes that the
net operating income received up to April 1980 provided
landlords with a just and reasonable return on their
rental units, unless there is clear and cecnvincing
evidence to the contrary." That's Section 1.03 of
Regulation 2.

Mr. Bahr, isn't it true that the City's
regulations provide that 1979 must be the base year
whenever any financial information pertaining to that
year is available?

KENNETH BAHR: Well, did it say, "any
financial" -- my understanding of "financial
information” meant when there's income and expense
information.

MR. HILL: Let's look at the Regulation
Section 3.01. ©Next slide, please. "The base year shall

be 1979 when the financial information for that year is
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available."

KENNETH BAHR: Right. And my conclusion is if
you don't have any expense information, that -- I think
when people drafted this crdinance ~- or regulations --
they couldn't think of every possible variation that
somebody would come in and say, "Well, I have income
information, but I don't have expense information, but
therefore, I still have base year information." And I
think the clear intent -- you know, sensible reading of
that is if you don't have expense information, you don't
have base year -- yocu don't have information for that
year.

MR. HILL: Mr. Bahr, isn't it true that there
is financial information for 1979 regarding gross
income?

KENNETH BAHR: For grcss income, yes.

LLOYD WERTHEIMER: Counselor, guestion,
please? Do you have your PowerPoint presentation
available for the Committee for a copy of 1t?

MR. HILL: Yeah, it's lcaded on the City's
system.

LLOYD WERTHEIMER: Okay. Is there a way we
can get that printed for the Committee?

PATRICK HEHIR: Counsel, what's happening is

that when you go to the slide, you immediately go back
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to the witness.
MR. HILL: I don't.
PATRICK HEHIR: Well, I'm just saying, it's

going back and forth, and so we're struggling with, we

see something and we don't really have it. We have
every other PowerPoint. Do you have any extra copies of
this?

MR. HILL: I'd be glad for them to keep the
PowerPoint up while I'm discussing it. I don't need it
to be focused on me. Thank you.

LLOYD WERTHEIMER: Is there anybody here at
the City who can print what he said is on the computer
-- on the system? We need to find that out. So we're
going to take a break, and we'll be back at 8:45.

{Recess taken.)

LLOYD WERTHEIMER: How long do you have?

MR. HILL: Five minutes with Mr. Bahr, five
minutes with Mr., Brabandt, then we'll put on our
witnesses.

LLOYD WERTHEIMER: Thank you.

MR. HILL: It is my understanding with City
Staff that we would have adequate time to cross—-examine
the witnesses and we would, then, have equal time with
the City's time to present our case.

LLOYD WERTHEIMER: Yes, you do, but it's
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not -- your presentation is separate from your time and
your cross.

MR. HILL: Correct.

LLCYD WERTHEIMER: Ckay.

MR. HILL: Qur presentation will be brief.

LLOYD WERTHEIMER: Thanks.

MR. HILL: Thank you.

Mr. Bahr, isn't it true 1979 expense
information is available in the form of City records
showing 1980 to expense data for which 1979 expense data
can be extrapolated by adjusting for inflation?

KENNETH BAHR: My conclusion is that that does
not meet the requirements for the regulations. Because
don't think —-- extrapolating information from 1982 in
order to get 1979 is not having 1979 information within
the context of the regulations, because, basically,
somebody could -- under that approach, somebody would
always have 1979 data, because even if they had 2000
data, you could extrapolate it back to 1979. And this
is a very specific provision and it's meant to require
actual data.

MR. HILL: Mr. Bahr, didn't you, in fact,
testify in trial few years ago that similar type expense
information is sufficient financial information from

which to establish base year not operating income?
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Next slide, please. With respect to expenses,
Dr. Bahr testified that expenses could be extrapolated
by using current data and adjusting for inflation.

KENNETH BAHR: Yes, I did testify to that, but
that was not in the context of this type of regulation.
And under other ordinances, I have extrapolated
backwards, but this particular regulation is very
specific in requiring something different.

MR. HILL: Mr. Bahr, according to the City
regulations, isn't it true that only the park owner
Applicant can request a different base year, and only if
there's no actual or imputed financial information
available, and only if the park owner can make a clear
and convincing showing of evidence regarding lest
records?

Next slide, please. Excuse me, next slide
after that.

KENNETH BAHR: There's alsc a provision in the
regulaticn that says, "In the event 1979 financial
information 1s not available, and where the loss of
records can be substantiated by clear and convincing
evidence, the landlord of record may substitute as a
base year the fellowing first year folleowing 1979 for
which records are available."

MR. HILL: That's the regulation I'm citing
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to.

KENNETH BAHR: Yes. 2&nd I --

MR. HILL: Mr. Bahr --

KENNETH BAHR: The way I read that is that you
can't use 1979 if you don't have the data.

MR. HILL: Mr. Bahr, is there anything in that
regulation that requires the park owner to use a
different year, other than 1979, if he chooses not to?

KENNETH BAHR: Okay. I read this -- and we
can disagree —-- that you can't use the 1979 if you don't
have the data.

MR. HILL: Mr. Bahr, isn't it true that there
are only two instances in which a Court has allowed a
post rent control base year: First, when the City in
its rent control ordinance has exercised its discretion
to adopt a different base year, and second, when the
mobile home park was sold after the original base year
and the purchasing park owner adjusted his purchase
price accordingly? And I'm referring to the MHC case.

The next slide, please.

KENNETH BAHR: Well, I don't know how many
cases this issue has come up, but I believe that the --
there's no doctrine that says that there's a
constituticnal requirement that you have to use a

pre—-rent control base year in an MNOI standard. I've
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often recommended it -- or T have recommended it. But I
don't think it's required by law.

MR. HILL: Mr. Bahr, doesn't the City
ordinance adopt a year other than 1979 as base year?
Look at the second bullet point on that slide. Maximum
rent, 1s the that in effect between June 1979 and
May 19807

KENNETH BAHR: Well, I think this is for the
annual rent increase provision, this section.

MR. HILL: Mr. Bahr, let's move on.

LLOYD WERTHEIMER: Counselor, question if T
may, please?

MR. HILL: Sure.

LLOYD WERTHEIMER: Your guestions are about
his testimony and not about the facts that we need to
make our decision on, here. So T ask that you, instead
of guestioning him regarding his testimony, Jjust ask the
questions so we can gain information as we go along.

MR. HILL: 1I'm trying to address the three
legs of his opinion we addressed at the beginning. And
the three legs of his opinion are key factors, here. T
finished the one leg on the base year and I'm going on
to the second leg right now, 1f I may.

LLOYD WERTHEIMER: As long as we get some

information to help our decision up here, that would ke
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great.

MR. HILL: Okay, thank you. Mr. Bahr, are you
an appraiser?

KENNETH BAHR: No, I'm not.

MR. HILL: Have you ever been qualified to
testify on market rents?

KENNETH BAHR: No, I'm not an appraiser. I
don't think I could qualify to testify on that.

MR. HILL: 1Is your report —-- your report, on
page 22, includes an estimate of market wvalue for 1982;
is that correct?

KENNETH BAHR: Well, just a minute -- yeah, T
used data that Mr. Brabant's supplied.

MR. HILL: Did you use proper appraisal
techniques to come up with the number you did?

KENNETH BAHR: No. I relied on another
appraiser, which certainly, and expert in putting
together their testimony can rely on information from
other experts.

MR. HILL: We'll move on to the next points of
your appraisal that deals with 1982 expense information.
Let's start with where that operating income figure came
from. It came from 1983 memorandum prepared by Michael
Martellc, a Deputy City attorney, addressed to the Rent

Adjustment Commission for purpose of ruling on an
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application under the City Rent Control Ordinance, did
it not?

KENNETH BAHR: Yes, it did.

MR. HILL: And in that memorandum, summarized
the City's review of the Ranch's 1982 gross income and
net operating expenses, and concluded by finding and
establishing what would be the net operating income
under the City rent control ordinance, did it not?

KENNETH BAHR: That's my understanding of it.

MR. HILL: Okay. Next slide. Next slide.
That's the statement that's in the report.

KENNETH BAHR: What number slide so I can
follow?

MR. HILL: I'm sorry?

KENNETH BAHR: Is there a slide number so I
can follow? Because I can't see any of these.

MR. HILL: Oh, okay. I'll read it to you. It
says, "When" --

LLOYD WERTHEIMER: We've -- one moment. We've
gct a printed copy during the break, so if you could let
us know what page it's on.

MR. HILL: Sure. It's on Page 10.

LLOYD WERTHEIMER: Page 10.

MR. HiLL: I have a printout of it somewhere,

here. Not here.
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Qkay. Moving on. Mr. Bahr, is it presumed
that -- under Evidence Code 664 it's presumed that an
official duty is regularly performed, is that not
correct?

KENNETH BAHR: I can't testify about the
Fvidence Code.

MR. HILL: OQkay. And do you have any reason
to believe that Mr. Martello did not accurately state
what the City -- what the net operating -- what the
operating expenses would be for 1982 in that memorandum?

PATRICK HEHIR: Counselor, let me just say
that we're getting to a point where you're starting to
get beyond what we would consider in this type of
situation =--

MR. HILL: Well, I think it's important, here,
Mr. Hehir, and I understand your concern, here.

Mr. Bahr has disagreed with Mr. Martello's statement of
the net operating expenses, and there's no basis in his
report to the explain why Mr. Martello's statement of
operating expenses is not correct.

PATRICK HEHIR: Well, then, that might be the
guestion, instead of going into more detail of what we
would consider something that would happen in trial.

MR. HILL: Okay. Mr. Martello -- Mr. Bahr, do

you have any reason to believe that Mr. Martello failed

Page 88

Veritext National Deposition & Litigation Services
866 299-5127




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

to make an adjustment regarding imputed management and
administrative expenses in his 1983 memorandum?
Assuming one was reguired.

KENNETH BAHR: He would have been required to
do it if they were over 8 percent. And if they were
under, my understanding is he wouldn't have been
required to make an adjustment.

MR. HILL: Let's look at that City regulation
you're referring to, 3.02. Isn't it true that 3.02
applies only when the park owner voluntarily decides to
seek an adjustment for imputed administrative and
management expenses?

KENNETH BAHR: You said 3.027

MR. HILL: RAC, sub 2, Section 3.02. Next
slide, please.

KENNETH BAHR: This is on page 127

MR. HILL: Yeah. There's nothing about that
section that mandates that a park owner include an
adjustment for imputed management and administrative
expenses, 1s there?

KENNETH BAHR: No -- T don't -- yes, the park
owner's not required to impute expenses 1f they didn't
record -- you know, they're not allowed -- they're not
required to impute them if they did the services

themselves.
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MR. HILL: Okay. I'm sorry, I was referring
to Section 2.11, but that's the one you were reading
from, I assume. It's not the same one -- the slide that
we just reviewed is cne I'm talking about but I used the
wrong section number, it's 2.11.

KENNETH BAHR: So you're talking about the
section where it says, "When the landlcrd performs
different services in the base year and the current
year, an adjustment will be allowed"?

MR. HILL: Yes. And the question was:

There's nothing mandatory about that section, is there?

KENNETH BAHR: No. First of all, that
analysis was made pursuant to a return on investment
standard. And I made an adjustment because I was doing
-— undertaking a maintenance of net operating income
standard and I felt there had to be comparability
between the base year and the current year.

MR. HILL: Let's skip ahead to the next slide.
Okay. Mr. Bahr, you came up with your own form for
determinaticon of an imputed base year, didn't you, in
this statement, "Subject to the gap and available
information, an alternate calculaticon is included which
increases the 1982 operating expense level to an amount
which limits the rate of operating costs increases from

1928 to 2009 to the rate of increase in CPI."
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Mr. Bahr, is that formula that you used ever
been approved by a Court or used by you before?

KENNETH BAHR: Yes, it has.

MR. HILL: When?

KENNETH BAHR: Okay. The problem is I've
prepared, you know, mcre than 50 of these reports, and I
don't remember specifically which case it was used in,
but I have used this type of approach in the past.

MR. HILL: Last point I want to address is
your inflation indexing adjustment. Mr. Bahr, isn't it
true that you apply a 50 percent inflation indexing
adjustment to base year net operating income, despite
The fact that no such reduced inflationary standard is
set forth in either the City's ordinance or regulations?

KENNETH BAHR: Well, I believe that the
ordinance and regulations say that base period net
operating income is presumed to provide a fair return,
and there's no provision in the ordinance or regulations
setting forth how much indexing is reguired. That's the
—-— that's my reading of the ordinance. It doesn't -- if
it said 100 percent was required, I'd cnly use 100
percent, 1f it said 50 percent was required, I'd only
use 50, but my reading of it, it doesn't specify here.

MR. HILL: Mr. Bahr, isn't is true in none of

the California cases which ycu cite, did the courts ever
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apply less than 100 percent inflation indexing
adjustment where the City or Rent Adjustment Board did

not expressly adopt such a standard in advance of the

hearing?

KENNETH BAHR: T'm thinking for a minute. In
Escondido, there's no -- there's just a list of factors,
and in that case, T use less than 100 percent —-- I

listed indexing at 175, 50 percent, to the best of my
memory, and the Board used 50 percent, and the Court
upheld it.

MR. HILL: Mr. Bahr, wasn't there, in that
case, a City regulation stating that an inflation index
adjustment must be less than 60 percent? To cite page
15 of the opinion.

KENNETH BAHR: Was it -- I'd have to go back
and look at the opinion.

MR. HILL: All right. Mr. Bahr -- I'm trying
to move quickly. I have no further questions for
Mr. Bahr.

Mr. Brabant? Good evening, Mr. Brabant.

JAMES BRABANT: Good evening.

MR. HILL: I hear from my partner, Mr.
Coldren, that you had a tough day on the witness stand
today. T understand that you apologized to it Court for

your methodology and opinions in the Court. Ts that the
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case?

JAMES BRABANT: No, I never -—--

PATRICK HEHIR: Are you talking about a
different case or are you talking about tonight?

MR. HILL: ©No, Orange County Superior Court
fLoday.

PATRICK HEHIR: Let's stick to the testimony
tonight.

MR. HILL: Mr. Brabant, on page 19 of vyour
report, you state, "It is necessary to adjust the rental
data we dc have for the closest two years of 1983 and
1986." Is that true, that you adjusted the rental
figures for the comparable parks?

JAMES BRABANT: Yes.,. I adjusted to 1879 from
the only -- the closest two dates where we had rental
information from comparable parks.

MR. HILL: Mr. Brabant, can you briefly
summarize what adjustments you did for the rental
figures for the ccmparable parks?

JAMES BRABANT: Yeah. You mean -- oh, to get
to my adjusted figure for 19797

MR. HILL: Well, what adjustments did you do
for each park? Did you do the same adjustment for each
park?

JAMES BRABANT: Yes, I did.

Page 93

Veritext National Deposition & Litigation Services
866 299-5127

CTO 02183



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CTO 02184

MR. HILL: And what adjustment was that?

JAMES BRABANT: I adjusted at the rate of 6
and a half percent per year for the four years between
1983 and 1979.

MR. HILL: And did you state on page 19 of
your report that there was no rental data from which you
could adjust comparable rents? I quote, "There is no
rental data to show exactly how much rents were being
increased during this four year period."”

JAMES BRABANT: That's correct. Because we
didn't have rental data for 1979 to show increase --
what increases up to 1983. We just had to work
backwards from '83 back to '79.

MR. HILL: So to get right to the point, you,
essentially, estimated the adjustments you made to
comparablé rents, didn't you?

JAMES BRABANT: I estimated them based on the
way the rents were increasing between the three year
period 1983 to 1986.

MR. HILL: I'm geing to quote from page 19 of
your report, "After analyzing the available rental data,
I have made estimates of the adjusted 1979 rent for each
of the five parks. From that data, 1've been able to
provide an opinion of the market rent of Ranch Mobile

Home Park in base year of 1979." 1Is that -- that's
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what's stated on page 19 of your report; is that
correct?

JAMES BRABANT: Yes.

MR. HILL: Okay. Now, let's turn to page 20
of your report. There, you discuss your adjustments for
each one of the comparable rents. Mr. Brabant, did ycu
use a different estimated adjustment for each one of the
parks or the same one for each one of the parks?

JAMES BRABANT: I calculated the percentage
difference between 1983 and 1986 for each of the five
parks where we had data for both of those two years.

MR. HILL: And those adjustments were made to
the average monthly rent of the comparable parks,
weren't they?

JAMES BRABANT: Yes.

MR. HILL: Mr. Brabant, can you provide me
with your definition of "market rent"?

JAMES BRABANT: "Market rent™ would be the
estimated rent that you would expect, and in this case,
we're talking about space rent in a mobile home park.
If you —- you know, any open market, if you allow
reasonable time for, you know, the property to be
marketed and there was no undue duress on either side,
either party to the transaction.

MR. HILL: On Page 5 of your report you define
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"market rent" as, gquote, The most probable rent that a
property should bring in a competetive and open market,
close guote. Is that correct?

JAMES BRABANT: Yes.

MR. HILL: Mr. Brabant, I don't know of any
property owner that sees the highest rent available on

the market that will decide to charge average rent, do

you?

JAMES BRABANT: I think -- I'm sorry, your
question was -- he wouldn't charge --

MR. HILL: Would a property owner -—- on open

and competetive market decide to choose the average rent
of other competitors or would they try to get highest
rent?

JAMES BRABANT: Well, we're talking about a
concept of market rent for all of the spaces in this
mcbile home park. I don't thirnk it would make any sense
at all to look at the highest rent of one space in one
park and then apply that to all the spaces in the park
you're appraising. I lcoked at the average space rent
in the comparable parks and applied that same average to
the subject park.

MR. HILL: 1Isn't the highest rent, the rent
that a property owner would seek on the highest rent

that's available on the open market, the one that a
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property owner would normally seek?

JAMES BRABANT: Well, the property owner --
sure, he would try to seek the highest rent. And, of
course, the tenant would try to pay the lowest rent.

MR. HILL: Mr, Brabant, isn't it true that
Califernia Evidence Code Section 822.84 and B exclude
from evidence any appraisal where the appraiser bases --
where the appraisal is based on adjustments of the
comparable rental values?

JAMES BRABANT: Ycou're talking about Evidence
Code and eminant domain?

MR. HTLL: It applies in other case 1f you
read subsection B, it applies that same provision to all
cther cases as well, and it says it excludes from
evidence any testimony based on an estimate of
comparables. Is that correct?

JAMES BRARANT: No. There's nothing in the
Evidence Code that says you can't make adjustments to
comparables. And what's that talking about is
appraising the ccmparable. Tor instance, 1f you had an
a =-- 1if you were appraising a vacant commercial lot and
you wanted to use as a comparable, a similar lot, but
that lot had an office building on it, but ycu decided
well, I'm going to -- I figure -- so they paid

$1 millicon for the office building, I think the building
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was worth 500,000, so the land must have been worth

500,000. That's appraising the comparable. But you
could, certainly -- you're certainly allowed to make
adjustments to comparables.

MR. HILL: I'm not talking about adjustments.
But didn't you make estimates of the comparables, here,
Mr. Brabant?

JAMES BRABANT: No.

MR, HILL: Didn't you, essentially, appraise
the comparables here?

JAMES BRABANT: No, I didn't. I adjusted the
comparables based on market evidence from the data that
we had.

MR. HILL: No further questions of this
witness.

LLOYD WERTHEIMER: Thank you. Residents’
lawyer, Shandra?

MS. SPENCER: Thank you.

LLOYD WERTHEIMER: Do you have questions?

MS5. SPENCER: I do.

LL.OYD WERTHEIMER: Okay.

MS. SPENCER: Thank you. I realized I didn't
give my City of residence when I came up here last. I
don't know 1if it makes a difference, but my office --

LLOYD WERTHEIMER: Oh, it does. You can't go
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on unless you do.
(Laughter.)

MS. SPENCER: My office address is in Los
Angeles, but I'm a resident of Oak Park, here in Ventura
County.

LLOYD WERTHEIMER: And we're on a fact finding
tour, here.

MsS. SPENCER: Ch, I understand. I heard you.

So I'm going to address these questions
generally to Staff, and I'm not quite sure who amongst
the four members here want to answer them. But I'1l1
leave 1t up to you guys to pick and choose because there
seems to be some division of labor here that I can't
quite understand.

LLOYD WERTHEIMER: How about you just address
the Staff and they'll choose.

MS. SPENCER: That's exactly what I was
planning to do.

The first question is with respect to the
Applicant of the TDP restrictions to the park. TIs it
the Staff's position that the rent stabilization
ordinance, because it was subsequently adopted, somehow
supersedes the TDP restrictions for the park?

CHRIS NORMAN: That's one of the reasons.

MS. SPENCER: Okay. So 1s it the Staff's
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positien that the TDP restrictions, as they exist in the
TDP for this park, are not enforceable?

CHRIS NORMAN: What we're stating is that this
type of application fer a just and reasonable return,
there's no mechanism in the resclution for that type of
application and, therefore, it must be processed under
the ordinance, the only regulation that deals with that
type of application.

MS. SPENCER: ©Okay. So is it the Staff's
position, then, that if the Rent Adjustment Commission
were to adopt or to adept a rent increase based on this
adjust reasonable return application, that the TDP
restrictions are not longer applicable and that the
decision under the Rent Adjustment Commission somehow
supersedes those?

CHRIS NORMAN: We have no position about
whether those other restrictions are wvalid or invalid.
What we're saying is to process a rent increase
application, it must be done through the ordinance. TIf
you look at the '84 resolution, the 11.5 percent rate of
return is not tied, in any way, to the income of the
tenant. So we feel that this can be processed this way
without having to address, in this hearing, the status
of those restricticens.

MS. SPENCER: Okay. Because there was some
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discussion in the Staff report -- and I suppose it
sounds like these initial questions are best addressed
to you, Mr. Norman -- there was some discussion in the
Staff report about the current ordinance does not -- and
this is at page 8 of the Staff report in the first
paragraph, in the third sentence, it states, "The
current ordinance does not exempt the Ranch Mobile Home
Park from its purview, and therefore, would trump any
conflicting resolution.”

So it's the Staff's position that the rent
stabilization ordinance trumps Resolution 84-037? Is
that what you're trying to say there?

CHRIS NORMAN: In terms of this type of
application, yes.

MS. SPENCER: Okay. Has the Staff submitted
anything to the City Council in terms of this
application to determine whether or not the City Council
is going to come to a conclusion with respect to that
trumping discussion? COr is this strictly been submitted
tc the Rent Adjustment Commission?

CHRIS NORMAN: I'm not at liberty to say
whether the City Attorney's office has had discussions
with Counsel regarding that issue.

MS. SPENCER: That wasn't my question. Has

any formal request for a hearing or consideration by the
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City Council been made by Staff to the City Council?

CHRIS NORMAN: I'm sorry, for what, though?

MS. SPENCER: For a determination as to
whether or not the resolution trumps the ordinance.

CHRIS NORMAN: No.

MS. SPENCER: Okay. When did the rent
stabilization ordinance first become applicable to this
park?

CHRIS NORMAN: I don't think it's fair for me
to try to engage in a hypothetical. TIt's Staff's
position that it applies to this application.

MS. SPENCER: So the date on which the rent
stabilization first became applicable to this park is
not relevant to these proceedings, i1s that what you're
saying?

CHRIS NORMAN: I'm saying that this is the
first application which we are using the ordinance.

MS. SPENCER: Okay. Well, let me direct this
guestion, then, to Mr. Bahr.

Mr. Bahr, you seem to be the expert in all
things related tc rent control law. So I'm going to

defer to you on this gquestion. The ordinance itself

states that the base year should be 1979; correct?

KENNETH BAHR: Yes. With the exception --

MS. SPENCER: With some excepticns. And that
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is based on the fact that the rent stabilization
ordinance first came into effect in 1980 and, therefore,
1379 would be presumed tc be the year when there's fair
market rents; 1s that correct?

KENNETH BAHR: Right, that's my understanding.

MS. SPENCER: And that's consistent with the
case law about establishing base years that the
presumption is the year before, and absent exceptional
circumstances or Vaga adjustments, that the year before
a rent stabilization ordinance goes into effect, should
establish what the fair market value is; 1is that
correct?

KENNETH BAHR: I don't think -- I'd have to go
back and look at the opinions. I don't think they've
been that specific about saying what the base year
should be, and more they've said that whatever the base
here year is, it should be a fair starting point.

MS. SPENCER: Based on fact that this
ordinance first went into effect in 198C, is it your
opinion that 1979, in absence of an exceptional
circumstances, is a fair starting point?

KENNETH BAHR: Yeah. Yes, I believe it would
be a fair starting point -- or it is.

MS. SPENCER: So what if this, as we know

happened here, the rent stabilization ordinance was

Page 103

Veritext Nattonal Deposition & Litigation Services
866 299-5127

CTO 02193



10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

CTO 02194

never actually applied to this park? 8o we have no --
we don't have the same presumption that the rent
stabilization ordinance went into effect for this park
in 1980; is that correct?

PATRICK HEHIR: Really quick, are you doing a
hypothetical?

MS. SPENCER: Yeah. 1I'm trying to figure out
what difference -- what these difference these base year
makes for purposes of determining what would be the fair
base year for the Rent Adjustment Commission to apply.
And I want to see what the City's experts are saying on
this.

PATRICK HEHIR: As I told other counsel, we're
trying to get to the facts what the testimony is and ask
questions about the facts of the testimony.

MS. SPENCER: Okay. Would it be fair, given
the fact that rent stabilization ordinance has never
been applied to this park to date, would it be fair to
use 2009 as a base year?

KENNETH BAHR: Well, I guess, 1f you used
2009, you'd still have to start with a rent -- with the
Vaga concept, you'd still have to start with a rent that
reflected market conditions —--

MS. SPENCER: We'd have to figure out if you

make adjustments. But let's focus -- I agree with you,
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we'd have to figure out whether Vaga applies. But given
the fact that there's never been any application of the
rent stabilization to this park, would it be fair to use
2009 as the base year?

KENNETH BAHR: Yeah, I'd say -- when I answer
that, when you ask fair, it is a little different than
you know, what is the purpose of the ordinance. But,
you know, let's say in the abstract is it -- would 1t be
constitutionally fair? Yeah, T think it would be
constitutionally fair.

MS. SPENCER: It would be constitutionally
reasonable?

KENNETH BAHR: Yeah.

MS. SPENCER: Would you agree with that?

KENNETH BAHR: Yeah.

MS. SPENCER: So in the park owners’
application, their position is that somehow -- and based
on my understanding of the attorney's memo that was
prepared in June of this year -- that somehow the rent
restrictions imposed by the development approvals
expired as of 2007. Did you read that in their
application, that there was a 30-year limit?

KENNETH BAHR: Well, I might have read it; 1T
don't remember.

MS. SPENCER: Okay. And in that, he seems to
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suggest that the first year that the rent stabilization
ordinance would be applied to this park would be 2008.
Did you see that.

KENNETH BAHR: I deon't remember that.

MS. SPENCER: Okay. Let's assume that he's
right, and that 2008 is the first year that the rent
stabilization ordinance could have been applied to this
park. Then based on the reasonableness, in terms of
constitutional standard, would 2007 be considered a
reasonable -- a failr year to use as the base year?

KENNETH BAHR: Well, I'd say this, I mean,
you'd have to look at the applicable rent ordinance.
But let's say there was no ordinance. We were
discussing fair return --

MS. SPENCER: I'm saying, let's say the first
time this ordinance could be applied to the park was in
2008. Let's assume that's correct.

KENNETH BAHR: Ckay.

MS. SPENCER: Okay. Then would it be
reasonable to use 2007 as a base year?

KENNETH BAHR: Well, I think --

MS. SPENCER: From a constitutional
perspective.

KENNETH BAHR: Okay. I think that the

arguments for and against using 2007.
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MS. SPENCER: TIf the first time that the
ordinance were to be applied was -- to this park was in
2008, would it be reasonable to use 1973 as a base year?

KENNETH BAHR: I think it's reasonable, their
rationale for doing that because, you know, this was the
starting point for rent regulation for what they're
looking at in order to determine what's -- in order to
determine what's reasonable, you look at the other
parks. BSo the rationale for going back te 1879, because
that's when the other parks weren't regulated is a
starting point, so there are rationale for deing that.

MS. SPENCER: And there's a rationale for
using 2007 as a base year?

KENNETH BAHR: Yeah —-

MS. SPENCER: Under the --

KENNETH BAHR: I'd say the rationale, yeah.

MS. SPENCER: And Staff would agree that this
park does lend itself to exceptional situation given the

history: correct? You would agree with that? It's an

exceptional =- I think the word 1s exceptional -- unique
history. It has a unique history, you would agree with
that?

EENNETH BAHR: Yes.
MS. SPENCER: Have you ever been asked to

opine as to what a fair base year would be for a park
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who has a history similar to this one?

KENNETH BAHR: No, this is the first case I've
been in with a park history like this.

MS. SPENCER: Where there's development
approvals which establish the rent ceilings; is that
correct? This is the first time you've had to deal with
that?

KENNETH BAHR: Yes. As far as I remember,
yes.

MS. SPENCER: And the scope of your expertise
is, generally, limited to rent stabilization ordinances
which are unilaterally imposed by the local body on the
park owners; correct?

KENNETH BAHR: That's been the standard --
yeah, that's been the standard situation.

MS. SPENCER: And have you ever had to cpine
as to whether or not the fair and reasonable -- the just
and fair return analysis should apply in a situation
where the rent ceilings are established by development
approvals, as opposed to a rent stabilization ordinance.

KENNETH BAHR: No, I haven't dealt with that
issue previously.

MS. SPENCER: So the application of the
development approvals and the temporary development

permit conditions and everything that goes with that is
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beyond your purview of your expertise; correct?

KENNETH BAHR: You mean how they work?

MS. SPENCER: Yeah. And what that means in
terms of a just and reasonable return, if anything.

KENNETH BAHR: Well, I see them as separate
issues. I mean, there's a development agreement or
whatever -- whatever occurred, that's one set of
standards. And T felt like the just and reasonable
under the ordinance was another set of standards.

MS. SPENCER: Have you ever been asked to
apply a just and reasonable return analysis to a
situation where the rent ceilings were based on a
development —-- or the development approvals?

LLOYD WERTHEIMER: Counselor, I think he's
answered that. We can go forward?

MS. SPENCER: Okay.

Question to staff: Has the park ever
attempted to register under the rent stabilization
ordinance?

CHRIS NORMAN: To the best of my knowledge,

no.

MS. SPENCER: Ckay. Has the City ever asked

the park to register under the rent stabilization
ordinance?

CHRIS NORMAN: To the best of my knowledge,
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no.

MS. SPENCER: Now, let's go to -- again,
probably going back to Mr. Bahr. ©Does the applicability
of the Vaga analysis differ if the rents are set based
on two-sided development deal as opposed to a one-sided
rent stabilization ordinance?

KENNETH BAHR: No, I felt that the Vaga
analysis is based on the concept of setting rents that
are comparable to other comparable properties in a base
year.

MS. SPENCER: Okay. Let's talk about other
comparable properties. 1Is there -- have you done any
analysis as to whether or not there are other comparable
affordable housing properties, even within 100-mile
radius of the City of Thousand Oaks, to determine what
the comparable rent would be for an affordable housing
project such as the Ranch Mobile Home Park?

KENNETH BAHR: I saw regular that he Vaga
requirement, more what that 1s meant is meant comparable
under -- with market conditions, and I didn't see the
property of affordable housing restrictions was not
operating under market conditions.

MS. SPENCER: So is there a market for
affordable housing? Is there a market rent that can be

established for affordable housing?
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KENNETH BAHR: No. I mean —-- affordable
housing is based on the concept that you set the rents
according to a different standard, which is
affordability, rather than fair return and market.

MS. SPENCER: It's not —--

KENNETH BAHR: It's a different standard.

MS. SPENCER: 1It's not a free and open market,
it's a different set of circumstances?

KENNETH BAHR: Right.

MS. SPENCER: Let me ask, then, to you -- help
me with your last name, I apclogize.

JAMES BRABANT: Brabant.

MS. SPENCER: Brabant. Mr. Brabant, have you
ever done any appraisals of affordable housing projects?

JAMES BRABANT: Yes.

MS. SPENCER: Okay. Is there a market for
affordable housing? Is that something different than
what we're talking about in terms of the fair market,
here?

JAMES BRABANT: Well, there's a market. Are
you talking about the rental for sale of the units? Or
are you talking about developing a project and renting
or selling it out? Affordable to who?

MS. SPENCER: To establish rents for a very

low income affordable housing project, is there a way to
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do an appraisal of other comparable very low income
affordable housing to determine what the market is for
that?

JAMES BRABANT: Well, an appraisal cf the
property for the value to the owner of the property? Or
are you talking about the rental of the individual
units?

MS. SPENCER: Appraisal for the purposes of
establishing what the rent should be.

JAMES BRABANT: Well, again, the rents --
they're not set by market standards, they're usually
subsidized rents based on the income of the residents.
So it's not a market derived number that you're coming
up with.

MS. SPENCER: So are there any industry
standards for trying to figure out what the rent should
be in a very low income affordable housing project by
using an appraisal method?

JAMES BRABANT: Sure. If your talk is to
value the entire project, let's say, for lending
purposes or something, they're going to want to know,
well, how much rental income is going to be produced by
this project. So you're going to have to come up with
estimates, well, if there are standards as to how many

units have toc be rented to very low income residents
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that have a certain income level, and then others that
are just low, but not very low. And then you move up
the standard and you can —-- but it's not based on the
market, that's based on the income level and how many of
those various types of people that you have to rent to.

LLOYD WERTHEIMER: Counselor, can I ask you a

question?

MS. SPENCER: Sure.

LLOYD WERTHEIMER: Are you just trying to
establish there's a standard market for -- standard

rates and prices for an open market, versus one that has
special conditions on it set by cities relevant to
income and age, which this is about here?

MS. SPENCER: 1'm trying to determine whether
or not there are any industry standards within the
appraisal industry to try to help determine what the
rent should be in those -- what the fair market for
those -- if there is any such fair market for affordable
housing projects.

LILOYD WERTHEIMER: Is there such a difference,
sir?

JAMES BRABANT: Well --

LLOYD WERTHEIMER: The open market versus
something with so many special concessions to it,

including what cities given up front for development and
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concessions?

JAMES BRABANT: Well, not if you're calling it
"market rent." I mean, we know what rent was
established for this particular project, so you know
what the starting rent was as a low income project.

LLOYD WERTHEIMER: So is it fair to say each
development, based on whether it has a certain age to it
limitation, an income limitation, is unigque and separate
to just that the development, ergoc, you can't have a
standard that goes over City to City?

JAMES BRABANT: There's not a standard like
that, that I'm aware of.

LLOYD WERTHEIMER: Thank you.

MS. SPENCER: And let me direct, actually, a
guestion -- I think, probably Mr. Prescott as the
community development director may have knowledge of
this -- does the City have any other affordable housing
type projects within the City of Thousand Oaks?

JOHN PRESCOTT: No. There are a number of
affordable housing projects within the City that are
owned by either the area housing authority, which is in
the housing authority with the City of Thousand Oaks and
other near by jurisdictions, and also by nonprofit
housing providers such as many mansions.

MS. SPENCER: Are those rental properties?
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JOHN PRESCOTT: Those are rental properties.

MS. SPENCER: And does the City have any input
as to what may be in those properties as to what the
rents are for those properties?

JOHN PRESCOTT: As Mr. Brabandt testified, the
rents are usually —-- not usually, they're definitely set
to meet the income categories that the project is
intending to serve., In other words, a low income
project would have rents up to a certain level depending
on family size, based on that particular income range.

A moderate income would have higher rents based on that
income range. And the requirements that families spend
no more than certain percentage of their income for
housing ccsts.

MS. SPENCER: So it's based on a percentage of
the median income for those income levels is where the
rent formula comes from?

JOHN PRESCOTT: That's an input tec the
formula. The income categories are defined by
percentage of the median income. For example, a
moderate income is anywhere from 80 to 120 percent of
median income.

MS. SPENCER: And this year -- I think I
pulled this number earlier -- would you agree with me

this year's very low income for Ventura County is in the
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neighborhood of about $30,000 feor a single person?

JOHN PRESCOTT: I can't confirm or not confirm
that. I haven't locked at that data.

PATRICK HEHIR: Counsel, we getting off
subject, here.

MS. SPENCER: ©Okay. 5S¢ if you're trying to
figure cut what the rent that the should be established
for a very low income housing project, you use some
other formula other than the fair market rents that they
came up with of $150; is that correct?

JAMES BRABANT: Yes.

MS. SPENCER: Do you know whether or not the
rents that were established in the 1977 letter that was
submitted by Mr. Hahn's acccountant, were those
consistent —-- do you know whether or not those were
consistent with very low income, affordable housing
rents at the time?

JAMES BRABANT: No, I don't.

MS. SPENCER: And neither -- nobody con Staff
was asked to determine that; is that correct? Correct?
Nobody was --—

CHRIS NORMAN: That's correct.

MS. SPENCER: ©Okay. BSo in terms of the Vaga
analysis. The Vaga analysis, you've done that strictly

based on free market, fair market conditions taking into
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no consideration the affordable housing restrictions
based on this project; correct?

KENNETH BAHR: Right. They're different
concepts.

MS. SPENCER: Okay. You would agree ncone of
the parks that you evaluated to come up with $150 a
month fair Vaga figure, had a any of the same
requirements that the Ranch Park did?

JAMES BRABANT: Correct.

MS. SPENCER: So one of the —— this is

directed to you Mr. Bahr -- where in the Municipal Code

or the resolutions did you find authority for estimating

the 1982 expenses? What allowed -- what did you find in
there that allowed -- that you think allcowed that to be
done?

KENNETH BAHR: I think the ordinance allows

I'd have to go back through it -- but generally, there's

a provision, when yeu're looking at income and expenses,

you can adjust based on reasonability -- and I think

it's implicit on doing -- in the power to do a fair

return analysis. And you know, that's what I would say

it's based on. 1I'd have to go through the specific
language, but that's always been understood that there
can be adjustments made if the income and expenses are

—-- or should be adjusted for some reason.
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MS. SPENCER: Let's move away from the inccme
for a minute and let's focus on the expenses.

KENNETH BAHR: Ckay.

MS. SPENCER: The expenses —-- the expenses
that you came up with for 1982 --

KENNETH BAHR: Right.

MS. SPENCER: -~ were based on an estimate and
some statistical extrapolations; is that correct?

KENNETH BAHR: That's correct.

MS. SPENCER: And that was based on an
estimate pulling from some other actual year figures;
correct?

KENNETH BAHR: That's correct.

MS. SPENCER: Where in the ordinance does it
say that the Rent Adjustment Commission gets to make
adjustment as opposed to having the actual, hard
figures?

KENNETH BAHR: Okay. I think -- first of all,
has the power to take into account other relevant
factors, and as I say, I think that's -- I'd have to go
back through all the regulations; I don't remember
specifically what it says. But, you know, I think it's
in those powers to review the income and expenses and —--
you know, to make adjustments.

MS. SPENCER: Okay. So Section 3 of Rack 2 is
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the formula for determining what the adjustment can be;
is that correct?

KENNETH BAHR: I'm looking for it.

MS. SPENCER: Take your time.

KENNETH BAHR: Which section are you talking
about now?

MS. SPENCER: Section 3, the heading says,

"Determination of eligibility for rent increases

pursuant to the 1979 base year formula

KENNETH BAHR: Yes.

MS. SPENCER: You got that?

KENNETH BAHR: Yes.

MS. SPENCER: Now, Rack 5 amends -- affords
one portion of Section 3, which is 3.07; correct? At
Page 3 Rack 5.

KENNETH BAHR: Page 37

MS. SPENCER: Correct. It states at 3.07 the
amended version, "A determination of eligibility for
rent adjustment under this resolution shall be conducted
on the basis of the comparison of two full years of
data." Do you see that?

KENNETH BAHR: Yes.

MS. SPENCER: So would you agree, then, that
by the City's own resolution, that there have to be two

complete years of accurate data?
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KENNETH BAHR: Well, it says "two full years
of the data.” And whether or not it has to be
accurate --

MS. SPENCER: It's not important the data be
accurate.

KENNETH BAHR: No -- well, let me say this:
I'm not saying it's not important. I think that's the
purpose of an analysis to make an adjustment or
consider, you know, what weight to give it and how -~
you know, it's accuracy, et cetera.

MS. SPENCER: Okay. Going to Section 4 of
Rack 2, "Determination of eligibility for rent increases
when 1979 operating income and expense information is
not available.™ Do you see that?

KENNETH BAHR: I will.

MS. SPENCER: It's page 10 of Rack 2.

KENNETH BAHR: Okay.

MS. SPENCER: So this -- under this provision,
another year may be substituted based on the full first
year for which records are available; is that correct?

KENNETH BAHR: That's correct.

MS. SPENCER: And the premise of that is that
the records have to actually be available; correct?

KENNETH BAHR: Yes.

MS. SPENCER: S50 the reason behind -- would
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you agree that the reason behind that is because
expenses can vary significantly from year to year?

KENNETH BAHR: Well, I don't think that's -=-
the reason is because assuming there has to be some
report of expenses for the year.

MS. SPENCER: We have to know what the actual
expenses are? We need to know that.

KENNETH BAHR: Right.

MS. SPENCER: And it's important to know that,
and the reascn it's important to know that is to be able
to evaluate the reasonableness of the expense; correct?

KENNETH BAHR: Yes.

MS. SPENCER: And in order to evaluate the
reasonableness of the expense, you need to have exact
data figures as to what categories go intoc that overall
expense; correct?

KENNETH BAHR: Yes. And as I pointed out in
my report, we had a very unusual situation, here. We
had a total -- we had a total that was examined by Staff
at a former point. We don't know what went into that
examination, but it was reviewed by Staff, it wasn't
just something that the park owner wrote down when
submitting the application now. And as —-- you know,
there are rationale, you know, or problems with that

kind of data, but on the other hand there are raticnale
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for using that kind of data.

MS. SPENCER: And we don't know what kind of
analysis was done by Staff of the 1982 expense figures;
correct?

KENNETH BAHR: ©No, we don't -- they didn't say
-— they say that they reviewea it.

MS. SPENCER: Okay.

KENNETH BAHR: Or put it this way, they
clearly reviewed it from --

MS. SPENCER: And c¢ne are the categories of
expenses that's significant for this park is the
management and administrative expenses; correct? That's
sort of the biggest -- big ticket item.

KENNETH BAHR: 1It's a significant expense,
yes. It might be the biggest, I'd just have to go back.
I'm nct disagreeing with you.

MS. SPENCER: And the management and
administrative expenses for under the current
application need to be compared to the management and
administrative expenses of prior years to figure out
whether cr not the dollar amount we have now is
reasonable; correct? We need some historical data to
compare the two.

KENNETH BAHR: Right. Well, let me say this:

What I did was, you know, we didn't have the data going
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back to base, and so that's why I assume -- you know, I
assume they were proportionate it base year to what they
are now. That's what I did.

MS. SPENCER: Ycou presume that, but you den't
know that for a fact?

KENNETH BAHR: Well, because they had this
non-record expenses, so I made an adjustment. Because
the park owner was managing the property and so it
wasn't recorded so we did -- I felt I did the best under
the circumstances which was presuming they had the same
ratic. I mean this is -- even if you have the total
records, this is the kind of, you know, adjustment that
I've commeonly made when there's off-the-book
expenditures -- a type of off-the-book expenditures

because they're not recorded because they're done by the

owner.
MS. SPENCER: One of the things that the rent

stabilization ordinance regquires is that the -- and the

regulations require -- 1is that the expenses be

reascnable in accordance with industry standards; is
that correct?

KENNETH BAHR: Well, you have to point me to
the section. I mean, I believe that.

MS. SPENCER: Tet me find it real quick. Give

me just a minute. Section 2.17 of Rack 2 states,
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"Operating expenses must be reascnable. Whenever a
particular expense exceeds normal industry standards in
a base year or in the current year for which a rent" --
"for which the application for a rent increase is made,
the Rent Adjustment Commission shall determine whether
the expense is reasonable.” Do you see that?

KENNETH BAHR: Yes.

MS. SPENCER: Has any determination -~- and
I'1]1 direct this to all Staff -- has any determiration
been made by Staff as to whether or not the specific
expenses for either the base year or the current year
being reguested to be included in this application by
the owner are reasonable under that standard?

KENNETH BAHR: Well, first of all, the overall
expenses, you know, compared to, let's say, for a park
this size were reasonable —-- let's say, compared with a
market rent, they were reasonable and the ratio of
expenses was reasonable. And secondly -- and this 1is a
little complicated -- what happened is because of the
lack of data and also you had this factor of even if you
had the data, the owner was doing their own work, so it
was off the record so you had no record of it. But by
making the base year expenses a percentage of what the
current year expenses were, this was a type of

compensating adjustment, in the sense, that if the
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current year expenses were high, I said the base year
expenses were a percentage of those, so this provided,
you know, a type of compensation. Because, basically,
in a net operating income -- maintenance of net
operating income analysis, the critical factor is the
comparison. And here, you know, you said, "Well, it
would be reascnable that these expenses went up by the
CPI since the base year.

MS. SPENCER: 1Isn't the critical factor of
what actually happens at this park? Because you start
with the first year, the base year, and you figure out
whether or not the expenses were so out of bounds with
what was going on with the income, that you need to give
them an additional increase in the rent; is that
correct? We started -- isn't that correct that you've
got to really do an in-depth analysis whether or not the
expenses were out of bounds with the income increases;
correct?

KENNETH BAHR: What you're saying is if the
income increases weren't adeguate to cover the expense
increases.

MS. SPENCER: The allowable income increases.

KENNETH BAHR: Right.

MS. SPENCER: That's the purpose of a just and

reasonable return type provision and a maintenance of
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net operating income is expenses are goling up, but your
income i1sn't going up; right?

KENNETH BAHR: Right.

MS. SPENCER: So one component, one very
significant component of that is the actual operating
expenses for both the base year and current year;
correct?

KENNETH BAHR: Yes. And the problem here is,
though, as I point out in the report is we have severe
limitation. And this happens in other cases too, you're
going back a very long period, you don't have all the
data, you don't have all the information. And secondly,
as I pointed out, even if we had all the information, we
have this problem of a lot of the expenses weren't
recorded in the base years, substantial percentage of
them.

MS. SPENCER: And cone of the things the Rent
Adjustment Commission is allowed to do is 1f they don't
have enough information, they can ask for it. "Give me
more data"; correct?

KENNETH BAHR: They were -- the park owner was
asked for all they had.

MS. SPENCER: The park owner did provide, I
think it was about 888 pages of receipts for expenses;

correct?
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KENNETH BAHR: Yes.

MS. SPENCER: Did anybody on Staff go through
those receipts and make sure that what they were
claiming for expenses was reasonable and allowed under
the ordinance, or did you just presume that everything
they asked for was okay?

KENNETH BAHR: No. We did not go through the
receipts. That's correct. But I also, to put this in
perspective, one, the overall expense level was
reasonable. And secondly, if we had reduced those
expenses, because of the fact we didn't have the '82
data, 1if we'd reduced those expenses because the '82
eXpenses were based on Z009 expenses, we use the
inflation adjustment, we also would have been reducing
the '82 -- reducing the '82 expenses and increasing the
NOI. So I don't think it would have had a substantial
impact on the outcome.

MS. SPENCER: Well, the rent --

KENNETH BAHR: But I see the point you're
making, but I'm saying, I don't think it would have had
much of an impact when we had such other factors that
were so enormous in this case, the NOI adjustment and
the base rent adjustment that I don't think this would
have had much impact. You know, in a perfect world I'd

say, ves, we could have gone through the 800 pages of
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receipts.

MS. SPENCER: Now, the rent stabilization
ordinance in it's implementing -- I think we're calling
them "regulations,™ the racks, we're calling them
regulations —-- they actually provide for a maximum of an
8 percent cap on management and administrative expenses,
don't they?

KENNETH BAHR: Yes, they do.

MS. SPENCER: And the management
administrative expenses of this park well exceed that B8
percent cap; don't they?

KENNETH BAHR: Right.

MS. SPENCER: 2And they also don't allow for --
they only allow for certain categories of expenses to be
included in management and administrative expenses;
ccrrect? They have an enumerated list?

KENNETH BAHR: Right.

MS. SPENCER: 1Is travel expenses in there

anywhere?

KENNETH BAHR: That, I don't remember. But
then -- see, but what I did -- whatever over estimate
that -- whatever -- let's say they had an overstatement

of management in maintenance in the current year, by
making a base year a percentage of the current year,

there was a compensating adjustment. I understand what
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you're saying, but there was a compensating adjustment,
so if the common year expenses were inflated, the base
year expenses were made proportional to those, and
because we didn't have the actual, you know, data. And
I think, under these particular circumstances, this was
the best kind of analysis that was possible.

MS. SPENCER: I have another question about
the expenses. The park owner was permitted a 20-year
straight-line depreciation of the $500,000 initial
investment cf $18,700 and change; correct? Back in the
early development approvals?

KENNETH BAHR: Right. I'm taking your word
for it, they were allowed 18,000 a year depreciation.

MS. SPENCER: It was a 20-year straight line
depreciaticon; correct?

KENNETH BAHR: I believe you. I don't
remember.

MS. SPENCER: So that was in 1976.

KENNETH BAHR: Right.

MS. SPENCER: Which 20 years is up in 1996.
Why did ycu give them a depreciation expense in 2010 in
your report?

KENNETH BAHR: I didn't -- when I was using
the net income comparison, I kept the depreciation, but

I didn't keep the depreciation in the net operating
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1 income analysis. I took it out.

) 2 MS. SPENCER: Didn't you adjust the current
| 3 year net operating income -- I thought I saw something
4 in your report where you gave them back this
5 depreciation expense. You're saying, none of your
6 analysis that you relied on included the depreciation
7 expense?
8 KENNETH BAHR: The only place in included it
9 was when I made the net income comparison.
10 MS. SPENCER: When you were trying to figure
11 out what the net operating income was for 2010, you
12 afforded them an 518,000 depreciation expense; isn't
13 that correct?
14 KENNETH BAHR: No.
15 MS. SPENCER: Okay. I thought that you
16 reduced the net operating income this year by the

17 $18,000 depreciation expense. That's the way I read

18 your report. You're saying I'm incorrect?
19 KENNETE BAHR: That's not my -- yeah.
20 MS. SPENCER: Okay. I've been known to be

21 wrong a few times in my life. 2All right. Then the next

22 gquestion I have is, let's talk a little bit about this
23 issue of the recapture. 1It's Staff's position that
24 under the rent stabilization ordinance, a park owner is

25 entitled to capture the 31 of 33 years that they didn't

Page 130

Veritext National Deposition & Litigation Services
866 299-5127
CTO 02220



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

take a rent -- didn't impose a rent increase on the
tenants through the just and fair return formula;
correct?

KENNETH BAHR: Well, just a minute. Let's --

I just want to make some things clear, so -- because
there are different meanings of "recapture." And
obviously, but let's just make it clear -- when you say

"recapture" you don't mean charged rent for back years.

MS. SPENCER: No. But you get to ask for it
now.

KENNETH BAHR: Well, okay -- I did the
analysis -- you know, I did a maintenance of net
operating income analysis according to certain
methodology. I mentioned in the report what would have
happened if they had implemented those increases, you
know, what the current rent level would be. And as far
as a right to recapture it, I mean, it's more, I did a
fair return analysis under the rent control ordinance.
I didn't make a determination of what rights the park
owner had, except I looked in the perspective of a rent
control analysis.

MS. SPENCER: Let's go through -- let's talk

about that concept a little bit in the context of the

City's rent control ordinance. In Rack 2, Section 2 =--
that's Page 3 of Rack 2 -- there's a formula for
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determinating net operating income.

KENNETH BAHR: Just a second. Oh, here it is,
I have it. Okay.

MS. SPENCER: So net operating income is
determined by subtracting the annual operating expenses
from the gross total income, and that's what you did?

KENNETH BAHR: Right.

MS. SPENCER: Okay. So when you were
calculating gross total income under Section 2.01 for
the current year, you included the actual rental unit
income which is Section A; correct? Section 2.01 A?

KENNETH BAHR: Right.

MS. SPENCER: That's the actual cash the park
owner recelived from the residents of this park; correct?

KENNETH BAHR: Right. Well, there also -- I
think there was some utility income which was excluded.

MS. SPENCER: Okay. You excluded that; you
didn't include that?

KENNETH BAHR: Right. That, I saw as an
offset.

MS. SPENCER: There's no garage and parking
income and no stores and offices income; correct?

KENNETH BAHR: That's my understanding.

MS. SPENCER: There is also a provision here

where it states that you're supposed to include the
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adjusted income for below market rentals. Do you see
that?

KENNETH BAHR: Yes.

MS. SPENCER: Now, under Section 2.05, it
defines what constitutes the adjusted income for below
market rentals. When you did your analysis, did you
apply Section 2.05 to adjust the income for below market
rentals for the current year -- for the 2009 year?

KENNETH BAHR: I saw this as having a
different purpose. This was, you know, when look at the
example here, I see this as making sure -- 1if the
landlord has a right to charge somebody more money, that
they -- let's say they're giving a space to a relative
for $100 and it's worth 300, they can't say, "Well, I'm
only getting $100 for that."” I see that as having a
different purpose.

MS. SPENCER: Okay. Well, what that ordinance
said -- what the resolution says is, "Adjusted income
for below market rentals it an amount representing the
difference between the actual rent collected and then
what the landlord could have collected if the units had
been rented at their full market value. Examples of
below market rents may be units occupied by the landlord
or landlord's family, the unit of a resident manager, or

any unit where the rent increase is permitted by the
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rent stabilization or the regulations and guidelines of
the Rent Adjustment Commission could have been made, but
have not been made because of the landlord's rental
pelicies and purposes."

Would you agree with me that this landlord
could have made rent adjustments between -- for all 33
years, between 1977 and 20107

KENNETH BAHR: Yes, he could have made -- yeah
—— he could have.

MS. SPENCER: And he didn't make those rental
increases for 31 of those 33 years; correct?

KENNETH BAHR: That's correct.

MS. SPENCER: So -- and if you go on to
Section 3.04 at Page 9 -- excuse me, 3.03 of Page 9 for
the formula, to determine that -- you determined the

current year net operating income in accordance with the
provisions of Sections 2 to 2.17. You see that?

KENNETH BAHR: Right.

MS. SPENCER: So you're suppocsed to determine
the current year net operating income in accordance with
all of those sections, including 2.05; correct?

KENNETH BAHR: I understand. But I don't
think, you know, reading this, I don't see that's the
purpose, so0 you can impute income to the park owner that

they didn't take and can't now charge.

Page 134

Veritext National Deposition & Litigation Services
866 299-5127




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MS. SPENCER: Doesn't the ordinance say
exactly that in its plain language that for the current
year you have to impute the income that they could have
charged, but they chose not to? Doesn't it say that?

PATRICK HEHIR: Counsel, we're getting into an
argumentative state, here. And this is, again, not a
trial or courtroom. So this is -- you asked him his
opinion, he gave his opinion.

MS. SPENCER: Okay, How do you interpret that
provision of the ordinance, then, for the current year?

PATRICK HEHIR: And one more thing, please.
Since we're trying tc get this information -- ccunsel,
please make sure you give him time to answer, as well.

MS. SPENCER: Okay.

KENNETH BAHR: - What I see the purpose of this
provision is so that somebody doesn't come in, they
apply for a rent increase, and they say, "I'm only
getting S$100 income," they get a rent increase based on
that, and the next day, they charge 500, because that's
what they could have charged, I mean, when it's -- it
talks about non -- rentals to family members the
resident manager, et cetera, it's a provision in here so
pecople can't -- so park owners can't understate their
income, and then, you know, yet on that basis get a rent

increase. And I don't see that -- this 1s not this kind
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of case, this is a case where the park owner didn't take
the rent increases and can't, you know, under the
affordable rent agreement, cannot get them.

MS. SPENCER: Well, under your -- that
interpretation of the purpose, how does that last —-
those last couple clauses come into play? How can you
have this supply in any circumstances other than the
circumstances that we have exactly here?

KENNETH BAHR: Well, I told you, it could
apply in the situation where, let's say, somebody's
renting to a relative or a manager, non-arm's-length
transaction. And T think if you combine this with --
you know, you have the price level adjustment provisions
in the regulations.

MS. SPENCER: Which is just for the base year?

KENNETH BAHR: No. It's more than that.

MS. SPENCER: The price level adjustment is
only added for Section 3.04 to the base year; correct?
There's no price level adjustment for the current year,
other than possibly 2.05.

KENNETH BAHR: T want to -- just a minute.

I'm looking at my report. There's a provision -- my
understanding is that the owners were entitled to price
level adjustment if, in order to make up for situations

where they didn't implement rent increases that they
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could have.

MS5. SPENCER: But according to the ordinance,
the only wording I see about price level adjustment is
in Section 3.04, which only applies tc the bkase year.
I'm trying to figure out what we do about the current
year, 1f anything, under your analysis of this rent
stabilization ordinance.

KENNETH BAHR: Well, I think it applies to
more than the base year because it infers where increase
is permitted by the rent stabilization ordinance or the
guidelines could have been. So that clearly has to
refer to increases that were made after -- or could have
been made after the base year but weren't.

MS. SPENCER: So it should apply toc the
current year?

KENNETH BAHR: Right. Well, I think the
purpose of it is to provide that an owner can get an
adjustment to make rent increases when they have the
power to make them but didn't make them in the past.

MS. SPENCER: All right. Does resolution
84-037 allow for you to -- is that a use-it-or-lose-it
provision or does it allow for a recapture for the years
where the increase was not taken? If you have any
opinion on that.

KENNETH BAHR: Just a second. ] want to =--
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okay, so go to the section you're referring to.

MS. SPENCER: I'm actually referring to
Resolution 84-037.

KENNETH BAHR: Right.

M3. SPENCER: Does that allow for a recapture
of the prior years or allow an owner to make up for not
taking rent increases or 31 or 33 years?

KENNETH BAER: No. This regulates the
affordable —-- this involves the affordable rent
restrictions, not the rent control ordinance.

MS. SPENCER: I understand that. But there
was some discussion in the reports that 84-037 doesn't
allow for recapture, whereas, the rent stabilization
ordinance does.

KENNETH BAHR: That's correct.

MS. SPENCER: Okay. When you came up with
your recommendations for the rent increase using the
just and reascnable return analysis, did you take into
account whether or not the —-- between 12,000 and
possibly $30,000 a year annual income for these
residents -- could actually afford those rents that you
were recommending? Did you take any of that into
consideration?

KENNETH BAHR: No, because the fair return law

has been -- is to provide an owner a fair return, and
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the rent controls have prevented -- their purpocse is to
prevent excessive rent increases. They're not laws that
tie the rents to the income ¢f the tenants, the rent
control laws, as opposed to the affordability -- the
affordability agreement didn't do it directly, but the
rent controls in fair return analysis -- there hasn't
been a fair return analysis where the allowable rent is
dependent -- you know --

MS. SPENCER: 1Is income-dependent?

KENNETH BAHR: Yeah.

MS. SPENCER: Income of the residents?

KENNETH BAHR: Yes.

MS. SPENCER: Of the home owners?

KENNETH BAHR: Yes. Because the falir return
is more, you know, to guarantee somebody a
constitutional fair return, and while preventing
excessive rent increases.

MS. SPENCER: Did you -—- now under Section
5-25.06, administrative adjustments to rent, which is
subsection B, 1is where the just and reasonable return
provision is, it states that, "The Commission shall have
the authority in accordance with such guidelines as the
Commission may establish to grant increases in the rent
for a rental space or spaces located in the same mobile

home park upon receipt of an application for adjustment
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filed by the landlord and after notice and hearing, if
the Commission finds that such increases in keeping with
the purposes of this chapter, and that the maximum rent
or maximum adjusted rent, otherwise, permitted pursuant
to this chapter does not constitute a just and
reasonable rent on the rental space or spaces."”

Whoever crafted that, that was very long
sentence. Did you -- anybody on City Staff -- make any
findings or do any investigation as to whether the rent
increases recommended by you were in keeping with the
purposes of the chapter?

KENNETH BAHR: Well, the rent controls they're
a balancing mechanism by preventing excessive rent
increases. And I'd say it was in keeping -- and at the
same time a fair return has to be permitted.

MS. SPENCER: Okay. We got the fair return --
the just and reasonable return part. But the purposes
of the chapter are set forth in Section 5-25.01. Did
anybody on Staff prepare any findings as to whether the
rent increases that you propose are in keeping with the
purposes of the chapter? That's my question. Did
anybody make such findings or recommended findings?

KENNETH BAHR: We did not =-- the analysis that
I did was a fair return analysis.

MS. SPENCER: Okay. So it wasn't actually an
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analysis of what's required under the rent stabilization
ordinance, it's just part two of that. Part one hasn't
been done?

KENNETH BAHR: Well, I'd say, part of the fair
return analysis, on one hand is to provide the park
owner with their constitutional right to a fair return,
but also it's a methodeoclogy designed to prevent
excessive rent increases. Because it ties the rent
increases to the operating cost increases and the CPI.

MS. SPENCER: Anywhere in ycur report did you
take into account the investment backed expectations of
these residents and their trailers after 31 or 33 years
not getting any rent increases, and being told they
wouldn't get any? Was that taken into consideration?

KENNETH BAHR: Well, I guess my reaction —--
that's not a fair return issue. If they were told they
wouldn't get any, that's another type of legal issue.

MS. SPENCER: And actually, the rent
stabilization ordinance says that if the contract
doesn't allow for the rent increases, the rent
stabilization ordinance can't supercede that; correct?

KENNETH BAHR: Well, I don't know —- I don't
know if the ordinance says that, but my understanding,
that's the way the contract law would work.

MS. SPENCER: Well, actually, the ordinance
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does say it at Rack 2, Section 6.03. "No rent increase
granted, pursuant to the above, shall be construed to
permit landlords to raise their rents in violation of
any terms or provisions of a written lease.”

Did anybody on Staff try to figure out whether
there was anything on these residents' leases that would

prevent this increase from going into effect?

KENNETH BAHR: No. I'd say -- put it this
way, this was a fair return analysis. I'1ll talk about
myself. I did a fair return analysis, and I didn't do

analysis of whether there's at lease that overrides or
supersedes or preempts whatever park owner is allowed to
do the fair return analysis. And I see that as
something beyond the scope of the fair return analysis.
I'm not saying it's a fact or it doesn't exist.

MS. SPENCER: BSo my question is to all the
Staff, did anybody do that? Make any kind of
investigation into that, for the Commission's benefit?

CHRIS NORMAN: No.

LLOYD WERTHEIMER: Counselor?

MS. SPENCER: And the last question -- if you
don't mind is did -- was there ever any consideration
taken for the fact that this owner didn't pay the rent
stabilization ordinance fee and the required late fees

in determining income and expense figures?
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KENNETH BAHR:
MS. SPENCER:
LLOYD WERTHEIMER:
MS. SPENCER:

LLOYD WERTHEIMER:

No,

Okay.

I didn't consider that.
IT'm done.

I have a question for you.

Yes.

Do any of the tenants in

Ranch have leases with the owner?

MS. SPENCER:
LLOYD WERTHEIMER:
MS. SPENCER:
LLOYD WERTHEIMER:

MS. SPENCER:

law requires that the owner have written leases,

Many.

Absolutely.

Any or all?

Not all,

Just some.
The mobile home residency

but not

all of the residents have written leases.

LILOYD WERTHEIMER:
that has them? What's the

MS. SPENCER: My
50/50.

LLOYD WERTHEIMER:
gquestions for the panel --

BEATRICE EFERUZA:

What's a fair percentage
percentage that exists?
residents are telling me

Thank you. Are there any
from the dais?

Is there any documentation

that says that this park had a 30-year expectation to do

low income?
MS. SPENCER:
time limit.

BEATRICE FERUZA:

No.

The documentation has no

QOkay. Why didn't Mr. Hohn
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increase the rents over that period of time?

LLOYD WERTHEIMER: Our guestions are to the
Staff, not to counselor. For this time right now, our
gquestions are going to be directed to the Staff.

BEATRICE FERUZA: Okay.

LLOYD WERTHEIMER: They'll make a presentation
another day. T do have a question for the Staff. Tt
was discussed earlier to use the 2009 base year, and it
was questioned was it fair. Let me ask you: Is it
equitable and reasonable for both parties the way you
did it, or were you were to use 2009 as base year
establishment?

KENNETH BAHR: Well, it's one type of analysis
you could use, but I'd say, the maintenance of net
operating income analysis is based on a starting point.
You try to get pre-regulation and if not, T think it's
better to get near it and then look if somebody was
charging a reasonable rent in the base year what would
they be entitled to today. If you do an analysis based
on 2009 comparable rents, it would be based on a
combination -- you would look at a combination of rent
control increases and exempt increases. And I deon't
know what proportion of the rent increases in the parks
were exempt, and what portion were rent controlled, but

I do see increases in the parks were above what the
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annual adjustments were. So you get a different type of
analysis. I mean, that's my answer. You'd get
something different. You could do it.

LLOYD WERTHEIMER: Would it be fair to both

sides if you did do it? Would it be balanced or

equitable -- I'll take the word "fair" out of it.
KENNETH BAHR: Well, it's something -- there
are arguments about why you could -- rationale of why

you could say it's fair, and on the other hand, I don't
know if -- I'd say it's less consistent with rent
control ordinance.

LL.OYD WERTHEIMER: Thank you. Real qguick.
Counselor, would you submit the leases tThat -- the
leases that exist and that are in effect to the Board?
To the Committee?

MS. SPENCER: I will do my best to gather
those. 1It's been one of the Time-crunch considerations,
but I'll get as many as I can to you. I actually did
submit one copy of one in your PowerPoint presentation,
but I'll gather as many as possible pricr to the next
hearing.

LLOYD WERTHEIMER: We'd like to see all those
that are in effect.

MS. SPENCER: I will do my best.

LLOYD WERTHEIMER: Thank you.
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MAXWELL SHELDON: My qguestion is: If the rent
control is intended to prevent unreasonable rent
increases --

PATRICK HEHIR: A little closer.

MAXWELL SHELDON: I apologize. If rent
control is intended to prevent unjust or unreascnable
rent increases, how are they able to go back and collect
all of these rent increases at once, or to collect even
a few rent increases? How is that reasonable?

KENNETH BAHR: Well, the underlying concept is
the rent increases should be -- instead of markets not
working because you have a captive situation, and that
reasonable —-- as rent increases that reflect operating
cost increases and inflation. And so you could say,
well, you know, you could look over a period and say,
cver these 10 years, you know, here's the operating cost
increases, here's the inflation, so this should be what
the rent is, as opposed tc the market —-

MAXWELL SHELDON: 1It's still within the spirit
or the intention?

KENNETH BAHR: Well, I guess -- 1'll just
throw this out, and I'm nct saying there's some absolute
right or wrong in the world -- is what happens is if you
say, you know, somebody can never recapture what they

didn't charge, what you're saying is you have to charge
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everything you possibly can otherwise you can never get
it back. And so that can create a situation where, you
know, let's look at other situations in other cities
I've seen saying, well, if the park owners can increase
the rent this year, they can never increase it, and if
they don't increase it is this year, the residents are
saving money because it's better to get the five percent
increases each year and have to pay them all those years
or, subsequently, you have a big jump. Sc¢ the is
drawback is that's a huge shock. But on the other hand,
in the meantime, residents have been getting a
substantial saving. So, you know, imagine --

MAXWELL SHELDON: I certainly understand that.
But I —-- it feels like there was a choice made there.

LLOYD WERTHEIMER: Mr. Norman, do you have any
followup questions for your experts?

CHRIS NORMAN: No, Mr. Chair.

LLOYD WERTHEIMER: Anything more? Yes, ma'am.

MS. SPENCER: My cocounsel reminded me that
the owners may actually have coples of those written
leases, as well. So we'll gather what we can, but the
owners may actually have them and be able to submit
those to the Commission for the ones we're not able to
locate.

LLOYD WERTHEIMER: Okay. We still would like
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those from the tenants. Those would be more accurate,
right? We find this to the time for a reasonable break.
And is there a motion to continue from the dais -- to
continue this meeting to next Monday, which would be
December 13, 2010.

BRENDA MOHR FELDMAN: I move that we continue
this to -- is it December 137  Right. I move that we
continue to 6:00 p.m., December 13.

LILOYD WERTHEIMER: Yes?

MR. HILL: May I be heard?

LLOYD WERTHEIMER: Yes.

MR. HILL: We brought our experts here
considerable expense and time on their behalf, and we
would object to a continuance at this point on that
basis. Thank you.

LLOYD WERTHEIMER: So noted.

PATRICK HEHIR: The procedure would be that if
you want to discuss this motion, you can discuss it, if
not, you need to move forward and vote on it.

LLOYD WERTHEIMER: 1Is there any discussion on
the motion presented by Counsel?

MR. HILL: Sorry, I have another statement to
make. One of our experts is not available next Monday.

LLOYD WERTHEIMER: Okay. Point noted. We

willl vote to —— B?
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BEATRICE FERUZA: Could we ask them how long
they think it would take?

LLOYD WERTHEIMER: Counselor?

MR. HILL: Thirty minutes for each of our two
experts, Mr. Chair.

PATRICK HEHIR: TI'd like fto vote on that.

LLOYD WERTHEIMER: Sure. We are going to vote
on this motion. We feel this is a reasonable time,
based on -- vote on it from here.

MR. HILL: There hasn't been advanced notice
of the time. I think we need to work out a time when
our experts can be here. They went through considerable

time and expense to be here, and we were told by the

City their presentation would be 45 minutes. It went
two hours. We took a half an hour of cross-examination,
the tenants took an hour of cross-examination -- hour

and a half of cross-examination.

In a normal proceeding of this type, a
quasi-judicial proceeding, the Applicant would go first,
and then the Applicant would go last. Here the City,
taking on the de facto representation of the tenants,
went first, the tenants are going to go last. This is
totally contrary to due process and we need an
oppertunity to have our experts here to present their

testimony. We'd be glad to work out a date that would
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accommodate both interests.

PATRICK HEHIR: Chairperson, first, if I may.
I do not believe that there a lack of any due process.
We've given everybody —-- both parties a chance. As far
as, Staff is concerned I believe the Staff's positiocn
was an independent position, that's why we have an
attorney here representing the tenants, as well.

But just, again, for this motion, we have to
look at the time that they expect for their experts,
plus any cross-examination time and plus
cross—examination from tenants' attorneys. And of
course, our questions that might have from the
Commissioners. That is the thing that you have to think
about. Again, it's your motion, but those are the
factors I want you to make sure you understand.

LLOYD WERTHEIMER: I understand it. We do
have a motion out there, and let's vote.

And the motion is we're voting to move this
and extend it to 10/13/2010.

BRENDA MCOHR FELDMAN: 12/13.

LLOYD WERTHEIMER: 12/13/2010.

THE CLERK: Motion passed, four to one with
Commissioner Feruza voting no.

LLOYD WERTHEIMER: Passed four to one. And we

are adjourned. Thank you.
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(30 MINUTE BREAK TAKEN.)

LLOYD WERTHEIMER: We are back. We'd like to
consider a motion to consider 12/13/2010 for this next
meeting to remain, or to extend it to the 24th on the
conditions that the witnesses confirm the date -- expert
witnesses confirm with their Counsel.

MR. COLDRON: Thank you, Mr. Chair. I'm Rcb
Coldren, also for the Applicant. Counsel for the
tenants graciously said she'd join in trying to get this
thing schedule for our experts to be here. I thank the
Commission for giving us that consideration.

As I noted with the Assistant City Attorney
off the record -- I want to make it on the record -- we
object to the delay of the proceeding overall, given the
choice forfeiting our expert, which the could have been
the effect of the hearing next Monday night. And having
the 24th of January -- without waiving our objections to
the procedure and due process situation, we do prefer
the January 24th.

In view of that, we won't raise the failure to
conclude the hearing next Monday as a problem under the
75-day rule that you guys have. But we do reserve our
objections to -- we want this done tonight. Our experts
cost us many, many thousands of dollars, and we'll have

to bring them back and wait another month. We wanted
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this thing finished tonight. We would prefer you still
do so. Thank you.

MS. SPENCER: I just want to confirm that
January 24th is an availlable date for me and for the
rest of us.

LLOYD WERTHEIMER: So noted. And we thank
you, the attorneys, for working this out. Any
discussion to make a motion to recall our expert
witnesses on the 24th of January 2011 and set the
meeting? Help me out on this. Any discussion on the
motion?

BEATRICE FERUZA: Are you making the moticon
that we adjourn ncw and come back on January 24th?

LLOYD WERTHEIMER: No we're making a meotion to
continue this hearing to the 24th of January 2011.

BEATRICE FERUZA: Exactly.

BRENDA MOHR FELDMAN: May I make a discussion

that we not meet on the 24th of January, because I can't

be here.

LLOYD WERTHEIMER: You can make that
suggestion. Do we have a motion, Mike?

MIKE SILACCI: You need me to make that
motion?

LLOYD WERTHEIMER: Yes.

MIKE SILACCI: I'll move that we ceontinue this
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hearing until January 24th, 2011.

PATRICK HEHIR: That's the public hearing we
have on calendar today.

MIKE SILACCI: The qualification is that we
extend the public hearing we have on the calendar today
to January 2Z4th, 2011,

LLOYD WERTHEIMER: Let's vote.

THE CLERK: Motion passed 5, O.

LLCYD WERTHEIMER: Also, do we have any public
comments for this meeting tonight that do not pertain to
what we've been hearing tonight? We have a gentleman
standing up. What you have to say has nothing to do
with the hearing?

UNIDENTIFIED MAN: I would simply ask that it
got to be bitter cold this time of the evening, and for
the next meeting, a consideration be given to the
temperature control.

LLOYD WERTHEIMER: Any comments? Any public
comments. Motion to adjourn? Adjourned.

{Proceedings concluded at 10:50 p.m.)
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STATE OF CALIFORNIA )
) S53.

COUNTY OF LOS ANGELES )

I, KATHERINE JONES, Certified Shorthand
Reporter No. 10097 in the State of California, duly
empowered to administer oaths, certify:

That sald hearing was taken before me at the
time and place therein set forth and was taken down by
me in shorthand and thereafter transcribed under my
direction and supervision, and I hereby certify that the
foregoing deposition is a full, true, and correct
transcript of my shorthand notes so taken.

I further certify that I am neither counsel
for, nor related to any party to said action, nor in
anywise interested in the outcome thereof.

IN WITNESS WHEREQF, I have hereunto subscribed

my name on this 2Z26th day of December 2010.

, A o
- S

KATHERINE JONES

Certified Shorthand Reporter No. 10097
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Thousand Cakg, California

Monday, December 6, 2010; 6:16 p.m.

(Pledge of allegiance.)

CHAIR WERTHEIMER: Will the recording secretary
please call the roll,

(Roll call.)

CHAIR WERTHEIMER: Well, weould any Commissioner like
to prepose a motion for the approval of the minutes on
September 29th?

COMMISSIONER SILACCI: I'll make a motion. I move
approval of the minutes ¢f the Rent Adjustment Commission's
September 25th, 2010 special meeting.

CHAIR WERTHEIMER: So moved. Call for a wvote.

Pardon me?

RECORDING SECRETARY: Motion passed, 5-0.

CHAIR WERTHEIMER: Thank vyou.

Before the recording secretary calls the case, I'd
like to say a few words.

We have a large gathering here tonight. We have a -
very sengitive gsubject basged on -- that will affect many
people in the community and we need to respect each other's
opinicns in this matter. Thus we're asking for the respect of
no booing, jeering, cheering, applauding or other actions that

will intimidate a person from speaking their peint of view.
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Respect and civility are core values to remember
tonight. All speakers will get their chance to -- to speak.
There's going to be a lot of information that needs to be
discussed tonight and that's contained in the packet. I want
to announce the anticipated order or outline of how we will
proceed this meeting.

First, staff will make its presentation. MNext, Rent
Adjustment Commissioners will each have an opportunity to ask
staff questions. Following Commissioners' questions, the
applicant will have an opportunity to ask questions of the
staff experts who presented testimony.

Following the applicant's opportunity to ask
guestions, residents' attorney may ask gquestions of the
experts. Staff may have follow-up guestions or comments.

Next, applicant will have an opportunity to present
his position for an increase. Following applicant's
presentation, Commissioners may have questions for applicant
and possibly staff. Residents' and staff's counsel will also
have an opportunity to question the applicant.

Next, residents' representatives or counsel may make
their presentation. Again, Commissioners' gquestions follow{
then applicant's questions and so forth.

We then move to public testimony. If you wish to
speak, please complete and turn in a speaker card. If you

don't want to speak but have a -- make a written comment, you
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may fill out a comment card. The recording secretary or staff
will take those comment cards and present them to us for
review.

As to the public providing public testimony, each
person will have two minutes due to the large number of
gpeakers anticipated.

Finally, I'd like to reiterate the -- to reiterate
that we'll try to move this along as fast as possible in an
efficient manner while ensuring everyone has the right and
opportunity to speak.

I understand that Chandra Spencer would like to make
a motiecn.

MS. SPENCER: I would like to request that the
Commission make a motion to continue the hearing based on --

MR. HEHIR: Excuse me. Ms. Spencer, would you just
state your position so -- for the audience, please.

MS. SPENCER: My name is Chandra Spencer and I'm the
attorney for the Ranch Rent Tenants Agsociation, the
assoclaticn of Ranch tenants, the residents of the Ranch
Mobile Home Park.

I've requested a continuance of the hearing for a
number of reasons. One is to provide a reasonable
accommodation to those who should -- who are celebrating the
Hanukkah hcliday this evening, those residents who cannot

attend based on their religious observations.
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Two is to provide a reasonable accommodation or a
further hearing at the park so that those residents who cannot
attend in person due that their physical disabilities are able
to present information related to their respective interests
in the park.

Three is sc that the residents who are unable to
withstand the length ¢f this hearing, I understand based on my
conversation with Mr. Hehir that this hearing will -- may go
as late ag 11 o'clock p.m. and the majority of the residents
here will not be able to withstand that length of a hearing
and certainly if their public comments are put towards the
end. So I request a further hearing =o that they will be able
to do so.

I also request a continuance of the hearing =so that
the residents' due process rights in their property and the
right to be represented by counsel -- adequately represented
by counsel will be preserved.

I was retained by the Ranch Tenants Association last
Monday night on a pro bonoc ba=zig because, as you know, these
residents are very low income and unable to afford counsel
degpite their diligent efforts to obtain counsel prior to this
date.

Since then, Ron Perry from Caslifornia Rural Legal
Assisgstance has also agreed to provide representation to the

residents as well as John Taylor and his partner from the firm
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of Horvitz & Levy has also agreed to provide prc bono
assistance tc the residents. And Mr. Taylor's firm, we were
able to bring them in tc provide pro bonc assistance as of
last Thursday.

As a result of Mr. Taylor's efforts and my efforts,
we were able to obtain the services of two accountants who
are -- who are willing to provide pro bono services to
evaluate this very, very lengthy application and staff report
for the residents.

Given that we have not had sufficient time to review
the information and the accountants just are looking at this
for the first time teday, we gimply do neot have the ability to
prepare adegquately for this hearing to represent the residents
of this park in the manner in which they should be represented
given their very significant investment-backed expectaticns.

We estimate that these residents have invested
approximately three and a half million dollars in their
cocacheg; whereas, the park owner, his investment was $500,000.
So certainly these residents have a substantial right to have
their property interests protected as well as their persons
protected given the issues at stake here if the -- the rent
increase is approved.

So on that basis, I'd request that we, if we do start
the hearing tonight, at least leave the record open to a

further date so that we have adequate time to provide for all

7
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of these needs cof the residents and the residents association.

And I'd request that someone on the Commission make
such a motiomn.

CHATR WERTHEIMER: Thank vyou.

MR. HEHIR: All right. Mr. Chairperson and fellow
Commissioners, I did receive Ms. Spencer's November 30th,

2010 correspondence in the packet that you all received last
Thursday as well.

Again, I think she stated the three reasons
were to -- or her three grounds were that some residents are
of Jewish -- have the Jewish religion and tcnight is one of
the evenings for Hanukkah. The second reason was that some of
the resideﬁts or all the residents are elderly and some are
disabled.

And the third reason was that the residents are low
income, retained this attorney on November 29th and apparently
two new attorneys and two accountants. I have reviewed her
letter and she again reiterates those comments tonight.

As for the first reason, we certainly respect her
concern about the time and abcut the -- cf the residents who
are celebrating Hanukkah. Unclear how many are affected, but
certainly for those who cannct make it, they can certainly
rely upon counsel and also do comment cards if they wished.

Az to her second reason, we certainly are going to

fcllow ADA guidelines. And for the record, I did not say that
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we would end at 11 o'clock, but just that counsel does
sometimes -- has a policy that they could end at 11 o'clock
and that it would be, of cocurse, the Commissioners!
prerogative to make that decision if they felt it was
necessary.

As to her third response, certainly the Commission
and -- and certainly I applaud your willingness to work on pro
bono -- as a pro bono basis. The focus of this meeting,
however, is applicant's application, the owner's application,
and they also have their due process rights we have to weigh
when we lcook at these matters.

2nd I have spoke to them briefly after Ms. Spencer
spcke to me -- to me tonight to let them know that Ms. Spencer
had indicated -- indicated that she wanted to continue this
matter, and they emphatically voiced their opposition to that
request and they do want to go forward tonight as planned.

Again, the guidelines that we have before us were
created to set a fair time and date. That date has been
determined and has been scheduled, been noticed appropriately.

And based upcn all theose things and weighing the fact
that we have all this information, staff has also done a
report and an independent analysis, and based upon all those
things, it is my recommendation to the Commission that we
proceed with the hearing tonight as noticed. And again, it is

a balancing of these -- of these issues.
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Either you -- you can decide if you want to just go
forward with it or if you want to do -- if someone wants to
entertain a motion to centinue, they can do that. If you just
want to proceed forward, you would proceed forward.

CHAIR WERTHEIMER: I think based on what we'wve heard
tonight that we should proceed fcrward.

MS. SPENCER: And before -- before I sit down, I have
cone other objection that I'd like to lodge for purposes of
preserving the record.

It's the associaticon's position that the Rent
Adjustment Commission lacks jurisdiction over this matter
given that the -- this park's rents are not -- have not been
regulated by the Rent Stabilization Crdinance but are instead
regulated by the develcpment approvals for this park, and
the -- any mcdificaticn of those development approvals, any
change in the rents would need to be made pursuant to a
modification request to the City Council or by a court of law.

And the scope of this Commission's authority this --
if this -- if this Commission approves a rent adjustment
that's in excess of what has already been approved by the City
Cocuncil in resolution No. 84-037, the Commission will be
enacting -- acting in excess of its authority and has nc
jurisdiction to do so.

CHAIR WERTHEIMER: 8o noted.

MS. SPENCER: Thank you.

10
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CHAIR WERTHEIMER: Will the secretary please call the
hearing.

RECCORDING SECRETARY: Rent adjustment application for

Ranch Mcbile Home Park, Case 5.A, City application number:
RAA-2010-02. BApplicant is A.V.M.G.H. Five, Limited.
Location: The address is 2193 Los Feliz Drive and the request
ig to increase monthly per space rent in the amount of $587.45
per month per space. Total cumulative amount of the regquested
increase is 3$507,557.

CHAIR WERTHEIMER: We'll now have the staff
recommendation, please.

MR. NORMAN: Thank you, Mr. Chair, Commissioners and
members of the public.

Staff has prepared a PowerPoint presentation for your
consideration tonight. This is a complicated application.

The first two slides will give a background of the
presentation -- sorry you can't hear me.

Is that better?

THE PUBLIC: Yes.

MR. NORMAN: The background section will involve
reviewing the mcbile home parks city-wide, the Rent
Stabilization Program, a history ©f the ordinances and
regulations, the particular history of this park, Ranch.

We will review some benchmark rents, discuss the

basis for hearing this application under the City's ordinance,
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some legal background, then we'll get intoc the analysis which
will include a description of the applicant's request, an
evaluation of the request.

We will review some different methodologies for
congideration of the rent adjustment. We will review a
summary of methodclogies that are appropriate for determining
the rent and some which are prepared for comparative purposes
only. Finally, staff will conclude with a recommendation.

The background of mobile home parks city-wide: There
are nine mcbile home parks split between senior and family.
There are over 1,000 total spaces, mainly senior. One mchkile
home park is closing. That's the Conejo Mcobile Home Park.
Ancther has converted to for sale lots, a subdivision. That's
the Vallecito Park.

And as mentioconed, Ranch has previously not been
subject to the City's ordinance, but we will discuss the
reasons why it is appropriate to do so today.

The Rent Stabilization Program was initially adopted
in 1980 which acted as a freeze on rents. 'Since that time,
there have been 16 different ocrdinance amendments modifying
that program. 1In 19%6, the program was permanently codified
into the City's municipal code.

The purpose of the program is to safeguard the
tenants from excessive rents, but at the same time provide

landlords with a just and reasonable return from the rent. So
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it's a balancing act.

The ordinance provides three ways to request rents.
There is an automatic rent increase which is 75 percent of
CPI. That is done without any action from the City. There is
a just and reasonable return application which is the one
before you which is under the purview of the Rent Adjustment
Commission, and thirdly, there's a capital improvement
rehabilitation rent adjustment process.

There are guidelines that help implement the
ordinance. These were adopted in early 1980s. The two
pertinent resolutions are what we refer to as RAC-2 and RAC-5.
And they give the definition of what is a just and reasonable
return, and it talks about the maintenance of net operating
income, MNOI. That's the prescribed method. We will be going
into great detail abcut what that means.

It's impeortant to note that the guidelines do provide
that the Commission may consider other types of methodolcgies.

A history of Ranch: The park was entitled in 1574
for development ag a trailer park, limited to lower-income
geniors. In 1976, the City Council approved an 11.5 percent
return on investment formula to set rental rates.

In 1877, the mobile home park finally develcoped and
the City approved the initial rental rates which were 125 for
a double-wide lot and 115 for a single-wide lot. During that

time, by the way, the City did not have rent regulaticns in
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place city-wide.

In 1984, the City Council approved Rescluticn 84-037
which granted the park owner's request for a 7 percent
increase. It also limited future increases to a maximum of 4
percent based on the formula.

In 2001, the applicant requested another increases of
4 percent under that resolution, which was granted. That
resulted in rents being $139 for a double-wide and $128 for a
single-wide loct.

Tt's important to note these are the current rental
rates and those have been the only two rental rate increases
in the 33-year history of the park.

Why is this before the Rent Adjustment Commission.
Well, Resclution 84-037 does not provide a method for
calculating just and reascnable return. The ordinance does
not exempt the Ranch Mobile Home Park from its purview, and in
staff's opinion, the ordinance takes precedent over the
resolution.

Finally, the owner's entitled under relevant cases law
to request a Jjust and reasonable request and the only way to
do that is under the purview of the ordinance.

The legal basis for these type ¢f application
requests is the Fifth Amendment, which protects the property
owner's right from regulations that constitute a taking. Rent

control regulations must provide for just and reasonable rate
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of return. However, there is no constitutionally-prescribed
method for determining what is a just and reasonable return.

The applicant has stated in their application that
Resolution 84-037 does not provide a just and reasonable
return, that RAC-2 resolution prescribes the use of the MNCI
method and the base year rent adjustment is required. We will
discuss this in more detail later. Something called a Vega
adjustment, which will be very important.

And ultimately they are requesting through their
application a rent increase of $587.45 for a total of $720.45
to achieve what they claim is a just and reasonable return.

However, I should point out that I was informed by
the applicant's attorney that they will be adjusting that
level down to $466.12 and they will have to explain the
rationale for that. Right, the increase, that is, correct.

Qkay. 1In order to help evaluate the application, the
City's hired two experts. The gentleman sitting to my left is
Dr. Kenneth Baar, and he is an expert in the field of mobile
home rent stabkilization fair return analyses. He has a Ph.D.
in urban planning from UCLA and & J.D.

He has lectured, written extensively, written
numerous articles in professional journals, chapters for books
regarding just and reasonable return in rent control issues.
He's acted as a consultant for dozens of cities with rent

control.
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He's been an expert witness for at least half a dozen
cities, and his articles and testimony have been cited in
many, if not most, of the seminal California cases discussing
rent control issues, at least 16. He's also prepared fair
return reports for at least 16 jurisdictions including the
City of Ventura.

The gentleman to Mr. Baar's left i1s Jim Brabant.
He's an MII certified appraiser. BHe has prepared -- for over
30 years, he's prepared appraisals for mobile home parks
including dozens of cities for purposes of litigation, park
conversionsg, subdivisions and rent increase applications.

Mr. Baar relying in part on Mr. Brabant's appraisals
has prepared a report that analyzes the application and
provides a basis and methodolegy for determining what
constitutes a just and reasonable return.

The consultant's report discusses two types of
methodologies. The first is an appropriate measure to
determine fair return and goces into a detailed discussion of
the MNOI methodology. He also analyzes two comparative types
of methodologies.

One is the comparakle current controlled rents.
That's basically taking an appraisal of what current rent
controlled rents are in the City of Thousand Oaks and he also
does analysis of the return on investment methodology. One

that is mentioned in the Resolution 84-037.
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Before handing this ©ff toc Mr. Baar for his report, I
want to go over a couple key terms that he may be mentioning.
I know it's a lot to keep in mind, but the term net operating

income when -- in the MNCOI calculation, net operating income

is defined as the gross operating income in a single vyear

minus the operating expenses. That's your net operating
income.

Maintenance of net operating income is bagically NOI
and it's adjusted for -- by an inflation factor tc compensate
for the erosion of income cver time.

There is something referred to as the base year and
this is the first year used to compare NOI data to the current
year. It is a presumption that the net operating income in
the base year provides just and reasonable return. Generally
the base year is the year prior to rent contrcl becoming
effective in a jurisdiction.

There's something called a Vega adjustment which
allows the park owner to adjust the base year rents if they
can show that the rents in the base year were belcow market for
whatever reason.

There's references to the consumer price index tc
meaéure inflation, and again, fair market return would be what
would be the rent if there were no rent restrictions.

There are four main factors Lo consider when looking

at the MNOI formula: The determination of a base year, the
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Vega adjustment to the base year, any adjustment --
adjustments of operating expenses if -- 1f they're necessary
and looking at the appropriate indexing for -- for inflation.

These are all discussed in great detail in Mr. Baar's
report, and I will now hand it off to Mr. Baar to discuss
those issues.

MR. BAAR: (Ckay. As Mr. Norman indicated, the
purpose of my report was to discuss and analyze what rent
increases would be just and reasonable pursuant to the
ordinance and constituticnal sgtandards.

First, I want to tfcuch on some conceptual issues
because there will be a lot of discussicn I think about what a
fair return is. This issue has been debated for over 100 --
almost 100 years, believe 1t or not, since rent controls weare
first introduced temporarily in the U.8. during World War I.

And if you turn to page -- pages 111, 112 of the
packet, I just wanted to highlight a few things that the
courts have said.

And -- and one is that the courts -- one court of
appeal commented what appears at blush to be a simple guestion
of substantial evidence turns out to be considerably more
complex when -- when one realizes that the formula for
determining a fair return is hotly debated in economic circles
and has been the subject of sparse, scattered and scmetimes

conflicting comment by appellate courts.
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And then if you go to the second quoted passage,
which is in bold on page 111, the courts -- and the courts
have said this many times, that there's no single one formula
that's constitutionally required. Boards administering
fair -- ordinances have -- can use -- you know, different
standards are permitted.

And finally recently the courts have indicated
that -- the California Supreme Court indicated that the fair
return concept is a constituticnal minimum, and that's in the
first full passage on the second page, akout a third of the
way down.

The courts have also said that -- while they'wve said
that no particular formula is required, they have said that
growth and income must be permitted under the rent control.
You can't freeze the net operating income.

And I just want to point out just tc give you some
perspective about the historical development, early on duriné
World War II and then this theory re-emerged when rent
controls were first re -- re-introcduced on a peacetime basis
in California in the 1870's, courts salid that owners were
entitled to a fair return on the value of their property.

But then subsequently that theory was rejected
because it's circular, because the value cf a property
determines -- 1s determined by the rental income; therefore,

you can't use the value to determine what rental income should
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be permitted. It's basically a circular type of theory.

But what's interesting is here you had the courts at
cne point saying something was required and then subsequently
gaying it's not workable,

Rate of return on investment is used in some
jurisdictions. It's a com -- a number of -- in a number of
cases, park owners have experts propose the use of this type
of formula, and intuitively, it sounds very reasonable.
Somebody should get -- be able to get a fair rate of return on
their investment.

The problem ig with this type of formula, 2, it's
circular in the genge that if you guarantee somebody a certain
rate of return on their investment, then no matter -- they can
determine what they're allowed by determining the investment.
The more yeou invest, the more vou're permitted.

The other problem is a practical matter. This type
of formula discriminates against long-term owners who have
low -- low investments and cften will give a very large
increase to a recent investor who's made a very high
investment relative to the return on the property partly based
on expectations about future growth in income.

The maintenance of net operating income formula is
based on a different concept. It's basically that owners have
different rateg cf return. We can't set a single rate of

return and say that's fair. We'll take the pre-regulation
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income and assume that's fair. It was set in an unregulated
context and we'll adjust that -- we'll adjust that by
inflation in the future.

So essentially, that type of formula, one, guarantees
that owners have a right to pass through their operating cocst
increases and get some growth in income. And this type of
formula has been -- in a number of cases has been approved by
the courts. It answers the igsue of not freezing income
because it guarantees growth in income.

Under vyour regulations, there's a presumption that
the 1980 net operating income ig fair and so basically the
ordinance doesgn't have -- and the regulations, they don't have
the details of a maintenance of net operating income formula,

but they do set that type of concept that, you know, we have a

There's also -- subsequent to the adoption early on
cf the maintenance of net operating formula basically in the
early 1980g in California, the issue came up of, well, what
happens if somebody has low -- wvery, very low base rents which
don't reflect market conditions,

And what the courts held was that in that type of
cage, an owner had a right to have the rentg adjusted, and
this was known as a Vega adjustment because that's the name of
the first case that involwved this issue, so that they have a

reasonable starting point, because otherwise, if vyou have
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rents that are peculiarly low and you're only allowed to have
those adjusted by inflation, you're always behind.

And that dectrine was not that every rent had to ke
equal, because in a market there are variations in rents, but
basically where there's excepticnal situations, an owner had a
right to a base rent adjustment.

In this particular case, there are a number of issues
regarding the application of the maintenance of net operating
income formula, and the bulk of my report discusses the use of
that formula, why it should be used, et cetera.

First of all, as you know, you have the extremely
exceptional case where the park rent today is almost the same
as it was 30 years ago. Then cther issues that emerge - then
I'l1l go through them one by one, but first I'll list them - is
what should be the appropriate base year in this case, what's
the base year of net operating income Which partly depends on
what the base year expenses are, what would be a fair starting
point for the base year rents.

And then the other issue is what -- what indexing or
adjustment should be made to the net operating income, by what
percentage of the consumer price index should it be adjusted.

On page -- first I'll discuss the base year issue and
I discuss that on page 116 in the packet. The ordinance -- or
the regulations, rather, provide that 1979 shall be the base

vear. However, they also provide that where they -- 1979
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financial information is nct available, then the base vyear
shall be the first year for which records are available.

And in this case, the applicant does not actually
have actual income or expense information for 1979, but they
toock -- their conclusion is that 1979 can be used as the base
year becausgse they can take the 1982 expenses and based on
inflation figure out what they -- make an adjustment to figure
cut the 1979 expenses.

And that might be authorized under some regulaticns
or ordinances, but here in the alternative, the regulations
say if you don't have the '79 information, you have to use the
information for the first year you have it availakle because
to say you take a later year and then work backwards based on
inflation, well, then somebody would always have the 1579 data
and the reguirements and regulations, you know, wouldn't --
would be meaningless.

So -- but the next possibility would be to use the
1982 year as the base year. Well, in that case, it's a little
bit unusual. There is income information. There's expense
informaticon, but only overall expense information.

In 1980 -- 19282 data was used in the 1984 hearing
before the City Council, but the information, the breakdown of
expenses is no longer available. Nobody has it any longer.

So -- but -- but it was reviewed by the City Council. 8o one

hand, you have an overall number, but you don't have a
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1 breakdown for that number and it was a number that was

2 reviewed at that time.

3 Ancther possikility -- the first year that I'm aware

4 of that full information is available of breakdown for income

5 and expenses 1is 1999. The weakness of using that vyear as a

) base year is that this was 20 years after the rent control

7 ordinance was adopted. So it's -- it's not an ideal base

8 yvear.

9 And when -- it seems from looking at the reccrds of
10 the increases in rental income for the parks, that the -- by
11 1999, the rents besides reflecting the annual increase that
12 were under the ordinance, also reflected increases that were
13 due to either exempt leases or you also have a provision in
14 your ordinance that if there's a new mobile home moved onto
15 the space in conjunction with a new tenancy, then the park
16 owner can set the initial rent.

17 So you have a base -- 1f you use 1999, you have a

18 mixture of regulated spaces and some that were unregulated

19 increases. I don't know how many, but what the evidence seems
20 tc indicate is that the overall rent increases certainly

21 exceeded what was allowed under the annual general

22 adjustments.

23 So what happened is I -- I recommended the use of a
24 1582 base year, but I also did the analyses using all three

25 base years because there are arguments for and against using

24
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any of these base years.

The next issue is what -- what are the appropriate
base year expenses and net operating income, and under the
maintenance of net operating income standards, there's an
incentive to show as low as possible expenses in the base year
because if the expenses are lower, the net operating income is
higher in the base year.

Well, here we don't exact -- we don't have that type
of case because the park owner made an application in 1982 and
certainly then they had no interest in showing lower expenses,
but we -- on the other hand, we don't have a comparison -- we
don't have a breakdown for 1982.

And what happened between 1982 and 200% was that some
of the operation of the park went -- some of the tasks that
were performed, substantial task in managing the park based on
the information that we got and as I understand it from the
applicant, the park owner performed substantial services in
1982,

By 2009, these services were contracted out. The
owner wasg, you know, old or for what -- you know, for whatever
reason. S0 what happens 1s this shows a substantial cost
incréase because you not only have the actual cost increases,
but you also have this transfer of the performance of
services.

And I felt that's not a real cost increase. It's a

25
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cost increage on the bocks. 8o to say that, vou know,
management expenses went up 10 -- from 0 toc 10,000, I'm making
up those numbers, that's not really what happened. It was --
they were shifted who performed them. They went from off the
boocks tc on the books.

So what I did was in my analysis I adjusted the 1982
expenses upwards, and the way I made the adjustment is I
assumed that the expenses from '82 to 2009 increased by the
CPI and I adjusted the base year expenses up from 34,000 to
$42,00C0. And that does have the impact of reducing the 1982
net operating income, but I felt that was a fair adjustment to
make this comparable.

Ckay. The big issue though in the maintenance cf net
operating income analysis or one of the twoc really big issues
is what should -- the base year rents shcould be because the
base year rents were set based on an affordability concept and
they were not based -- they were not based on a market
concept.

And what happened is the -- as you know, the park
owner appraiser cconducted analysis of what they thought what
base rents would reflect market in the base year and the park
owner's appraiser came up with a -- his number was 3240 for
1979 as opposed tc the actual rents of $120.

In contrast, the City's appraiser, Mr. Brabant, his

conclusion was that in 1979 the market rents were up $150, the
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comparable rents at that time, and that's a huge difference
off -- you know, especially percentage-wise when you compare
150 to $240.

And when vou use the net operating income formula,
that difference is increased because you're indexing the
profit. So whether you're indexing starting point of $150
rent or 5240 rent makes a very, very large difference. &aAnd
that's -- so what -- how vou set the base rents is critical in
the fair return analysis.

The cther critical issue in the fair return analysis
is whether vyou index net cperating income at 50 -- or what
percentage of the CPI increase you index net operating income.
Some cities index net operating income at 100 percent of the
CPI, some at 75 percent, some at 50 percent, scme at even --
only 40 percent.

The. courts have upheld 40 percent indexing and
they've rejected the view that 100 percent of indexing is
required. BAnd as far as what's the right indexing ratio
that's -- you know, policy issue, you have this -- you've had
standards from 40 to 100 percent though and all of them -- all
of them have been upheld. BAnd there are arguments for and
against indexing at 100 percent and the rationale for indexing

at less than 100 percent.

The -- one raticnale for indexing at less than 100
percent is -- and I'll use an analogy of a house purchase to
27
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explain this. Typically real estate investments are
leveraged. I'm not saying this particular park the investment
was leveraged, but typically they are.

And imagine you buy a house for $100,000. You put
$20,000 down. The house goes up in value 20 percent to
120,000. Well, on one hand the house has gocne -- only gone up
in value 20 percent, but your equity is doubled. So cne type
cf return -- you know, one type of increase it's done by 20
percent but another type of increase by 100 percent, and
typically as I say, as you know, real estate investments are
leveraged.

The other factcr is I mean, you know, you lcok at
inveztments generally in the econcmy and if pecple --
businesses have growth in income, they don't consider it a
losg if their income goes up less than the CPI. You don't --
you wen't read the news that General Motors lost money because
their profits only went up 6 percent and there was inflation
of 10 percent.

And so what -~ in my report -- now we should go -- I
also want to make one clarifying point to you. Net operating
income is income before debt service, but after operating
expenses.

Okay. Turn to page -- we have the chart and it's
also on page 132 of your packet. First -- first I did the

maintenance of net operating income analysis using 13979 as a
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base year and --

THE PUBLIC: We can't read it. We can't read it.

MR. BAAR: Okay. I guess -- well, basically in
that what I did was I took the base year that the park owner
used and indexed that net operating income by 100 percent, 75
percent and 50 percent of inflation.

The park owner used 100 percent indexing. So the
difference in my analysis igs I alsc use the 75 and 50 percent
indexing. And these -- these are numbers of course that were
prepared before the correction in the -- cor change in the
applicant's analysis tonight.

But even under that standard, theirs were substantial
differences. They showed that they were entitled to $587
increase with 100 percent indexing, and I concluded using
their baze rent adjustment that they would have been entitled
to $487 with 75 percent indexing and $386 with 50 percent
indexing of net operating income.

So you can see that the indexing because it's over
guch a long pericd has a big impact on the outccecme. Then I
used Mr. Brabant's comparable figure, and of course, because
that comparable figure -- base rent figure is substantially
lower, the indexing amcunts were lower. With 100 percent
indexing, there was a $324 rent increase, with 75 percent
indexing, it was a $267 increase and with 50 percent indexing,

a 5210 increase.

29
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Then the next -- on the next page, I used 1982 asg the
base year. And the numbers were not drastically different,
but they were different. And in order to figure --

Mr. Brabant did not actually provide 1982 rent figure in his
report, but using his mode of analysis, he adjusted back from
1983 back to 1%75. Well, I adjusted back ocne -- I only went
back one year instead of four using his -- using the
percentage adjustments per year he used.

And using his base year rent for 100 percent
indexing, there would be a $297 increage; for 75 percent, $252
and for 50 percent, $207. And this is ~- and then with the
park owner's appraiser, the numbers were similar to the 1979.
For 100 percent indexing, it wag $515; for 75 percent, $439,
and for 50 percent, 5$3&3.

And these numbers are without the expense adiustment
that I made for 1582. With the expense adjustment I made for
1982, the numbers are about $20 lower, and those are in the
right -- two right-hand columns.

And then the third chart was using -- on the next
page, 134, was using 1995 as the base year, and those
adjustments -- and those I just used the base rents projected

by Mr. Brabant because he was asked to do a projection for

1999. The park -- the park owner hadn't. And I'm not
saying -- that's not as a criticism. I'm just saying
that's -- this was done because we saw that 199% was the only
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year which there was complete expense data.

And those if you use 1999 as the base year, you
actually get higher -- the rent adjustments are higher
pursuant to the MNOI formula. And my conclusion about why
that wag -- occurred was because the base rents had an -- or
the rents that -- between 1979 and 19%9 had increased by more
than the annual general adjustments provided for and there was
probably greater growth in income for the parks than the
constituticnal minimum,

And so the differences are particularly significant
when you have less than 100 percent indexing.

Okay. What? |

Oh, okay. It needs to go back to the PowerPoint.

Because of the unusual nature of this case, I also --
and also because the Commisgsion is now bound to use a
particular standard, I did look at the increases compared to
other measures.

And one was i1f you go to page 102 and 103 of your
packet, I compared them with what rent increases the park
owner would have gotten if they had taken the annual increases
they were permitted pursuant to the affordable rent
restrictions.

The affordable rent restrictions were unusual in the
gense that, one, they set an original rate of return at 11 and

a half percent of the original historic investment, but then
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they provided in 1982 -- or 1984, they were modified to
provide for an inflation adjustment of this net income.

And actually it was -- one technical difference is
here net income was adjusted rather than net operating income
and net income was after depreciation, where net operating
income does not consider depreciation.

And in that -- since -- and that adjustwment used
1982 as a base and from 1982 to 2009, the CPI went up 100 --
okay. That's the -- it was 138 percent -- 120.8 percent
increase in the CPI.

So on that kasis, I concluded that if the park owner
had taken the increases that -- pursuant to that formula
instead of being allowed the base net -- net income of 57,500,
they would be permitted a net income of $5132,720.

And I -- and pursuant to that apprcach, in order
to -- currently the net income is very low. It's only a few
thousand dollars because the -- the net operating income is
only about 20,000 and if you take -- subtract depreciation,
the net income goes down to just a few thousand dcllars.

And on that basis, in order to bring the net income
up to the, vyou know, adjusted standard under the net income
formula, the park owner would be able to get a rent increase
of $147 if they could do that.

Now, that standard does not provide for banking of

increases, but if it did, that's what, you know, the owner
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would be able to get today. 2nd if the owner had taken the
increases they were entitled to, that's where they'd stand
is -- under that formuls.

I also compared the increases with the allowable
increases under the Rent Stabilization Ordinance and that
ordinance allowed for -- for the first three years for annual
increases of 8 percent, then 7 percent for the next three
years from 1983 to 1986.

Then after that, there was a three-gquarters of CPI
adjustment, but it was not three-quarters CP -- three-guarters
of the CPI increase, but that was not on the current rents.
That was three-quarters of CPI increase to the 1986 rents.

And for that I concluded that the overall allowable
increase would have been 108 percent if the cwner had taken
that, and of course, whether you took that over the 5150
figure that Mr. Brabant came up with or the 5240 figure that
the park owner presents as the fair base rent woculd make a
huge difference in what the fair, you know, rent -- or the
rent that would have been permitted pursuant to the annual
increases.

And let me say that those annual increases under the
ordinance total 108 percent. They're substantially under the
CPI because of the fact that the adjustments were based on the
1986 rent rather than the current rent.

Ckay. ©Okay. Go back to the PowerPoint.
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Ckay. I alsc performed a return con investment
analysis. It's not the approach that I recommend, but it has
been used and it's alsc interesting because it's how investors
look at their investments. I'm not saying that, therefore, it
should be used as a regulatory standard.

And when the return on investment standard has been
used in recent -- well, last decade I'd say, basically the
appreach that's been used is rather than using the historic
investment, is to use an inflaticn-adjusted investment based
on the concept that the -- it's not fair to use the historic
investment.

S0 in deoing that analysig, I adjusted the rate

base -- or the original investment of $500,000 by the increase
in the CPI gince that period which -- the investment was back
in 1977. So the current imputed investment was 1.8 millicn

deollars. That's basically if you took the old dollars and
converted them into current values.

Then 1 imputed what increase the owner would be
entitled different -- subject to different rates of return.
And one rate of return was a 6 percent rate of return because
in today's market if somebody goes ocut and buys a mcbile home
park, that's a typical capitalization rate. It means if you
buy a mcbile home park for three million dollars today, it's
likely that you'll get a net cperating income cf 6 percent of

that, $180,000.
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Now, some parks, the cap rate is higher; some it'g
even lower. And you say, well, & percent is a -- might sound
like a low number, but, one, this is an appreciating --
appreciating investment as opposed to if you buy a bond where
the return stays constant. The income goes up, alsc the value
goes up as the net operating income goes up, and so it's a
reascnable rate of return.

I alsc used a $ percent rate of return commonly
experts on behalf of park owners have said that this is a fair
rate. I haven't agreed with that, but I've presented it. And
that -- the 6 percent rate would adjust -- would justify a
$100 increase. The 9 percent rate would justify a $162 rent
increase.

And then I used an 11 and a half percent rate and --
because that's tﬁe initial rate that the owner was provided
with, but actually the cwner wasn't provided that initial rate
on an inflation-adjusted investment. It was just on a fixed
investment, but if you used an inflation adjustment -- an
inflation-adjusted investment, the rent increase would be
$214.

Then alsc I reported in my report, but this was
basically Mr. Brabkant's appraisal, he compared the rent with
the current rent for comparable rent controlled parks in the
City, and his conclusion was that the current rent --

comparable rent was $400 a month as opposed to the rent for
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the park of $133.

Sc I've thrown out a lot of numbers and concepts at
you, and I just want to say that this is an unusual case
because we have an issue of -- you know, base -- base rent
adjustment going back over a long pericd. We have a situation
where the rents were frozen for a long time. There's even an
issue of what should be the base year.

And you know, I ~-- all I'd say, 1s you have a
difficult job and to think about it carefully.

MR. NCRMAN: Thank you.

Now, Mr. Brabant will say a few worcs.

MR. BRABANT: Good evening, Commissioners. I was
asked to do a couple -- two basic things; one was to review
the appraisal of John Neet, the appraiser retained by the park
owner and his attorneys, and also to provide my own opinions
of the rental value of spaces at Ranch Mobile Home Park as of
three different years, 1979, 199% and 20085.

S0 beginning with a few comments about Mr. Neet's
appraisal that was included in the application, he starts out
estimating the market rent for what he calls the base year of
1980, and his conclusion is $240 per menth ag of that date.

But then at the end of his report he then talks about
the base year actually being 1579, but concludes that there
was really no difference between his opinion in 1$80 and 1979.

However, no data was provided cor information was provided in
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the report to explain the reason for that conclusion that
rents didn't change ketween 1979 and 19890.

He uses a comparative rent survey for his analysis
for the rents during that what he's calling the base year and
which is an appropriate approach. I think that is the correct
approach to utilize.

His -- the comparable data that he says he useg comes
from rents -- rental information that was available in two
years, 19%83 and 1%86. However, he doesn't provide any of that
information in the report, at least that I could find.

So he doesn't actually tell you what the 1983 and
1986 rents were in his report. He simply indicates that he
adjusted those '86 and '83 rents down to 1980 levels, and he
says he -- he adjusts them based on maximum adjustments that
are allowed by the crdinance. 2And he indicates that -- that
those adjustments were 8 percent in 1983 and 8 percent in
1986,

S0 he just gives you a ceolumn in his report that
gshows his conclusion of the rents as of 1980 that he had
adjusted down from 1983 and 1%86. But none of that
information, those adjustments and the mathematicsg of it or --
or the 1583 or 1986 data is actually contained in -- in the
report that I saw.

2nd also the -- saying that there were only two years

of adjustment between 1586 and 1983 I found to be conflicting
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1 with the ordinance which was enacted in April of 1980, and

2 there was a brief period of a rent freeze when no increases

3 were allowed.

4 But the increases then from Rugust of 1%80, an annual
5 8 percent increase was allowed up and then there was an

6 amendment in May of 1981 that -- that allowed automatic 8

7 percent annual increases or up Lo 8 percent and that was in

8 place until August of 1983, and then that automatic increase
9 wag reduced to 7 percent. And then in September of 1586, fhe
10 automatic increases were changed to 75 percent of the CPI.

11 So increases were really allowed all of those -- of
12 those years, even though he only made -- apparently made some
13 kind of adjustments for two years, 1983 and 1986. So I just
14 didn't find that to be consistent with the -- with the

15 ordinance.

16 What T did was I looked at the actual increases for
17 the five -- the comparable parks that we had data from for

18 those tTwo years, 1983 and 1986, to see what wag actually

13 cccurring in -- in the market at those parks. In other words,
20 how much did rents go up between 1983 and 1986 at -- at five
21 of the parks where we had data for both years. And I -- I

22 have an exhibit that shows that, if we could bring that up --
23 oh, it's up. ©Qkay. I'm sorry. Thank you.

24 So what it shows under 1986, you can see -- well,

25 first of all, let me say There are -- there are five parks
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listed on that exhibit that -- where we have rents for both
years, Conejo Mobile Home Park, Elmg Plaza -- well, we have it
for Ranch, but that's -- that wasn't the subject of comparison
here, Ventu Park Villa, Ventu Estates and Thunderbird.

And you can see in the two columns, I have the 1586
rents and I have the 1983 rents, and what I did was make

calculations of what happened to those rents for that -- that

period of time.

And you can -- the rents at Conejo increased from
$157 to $197, which is an overall increase ¢f -- an average --
well, it's an overall increase of 25 percent, but an average
annual increase compounded of 7.9 percent for that three-year
period.

Elms Plaza rents went from 187 to $227, which is an
overall increase of 21 percent or an average annual increase
of 6.7 percent. Thunderbird increased from 246 to 277, which
ig an overall increase cof 13 percent or an average annual
increase of 4 percent. That was the lowest of the -- lowest
annual increase of the five parks, and of course, that park is
also subject to an upcoming rent hearing.

Ventu Park Villa increased from 204 to 247, which is
an overall increase of 21 percent or an average annual
increase of 6.6 percent.

So the -- and Ventu -- I'm sorry. I missed --

skipped Ventu Estates, increased from $242 to $292, which is
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an overall increase of 21 percent or an average annual
increase of 6.5 percent.

So from this data, there were four of the five parks
really fairly closely clustered. It would easily support an
increase between 6 and 7 percent as an indication of what the
market was doing between 1593 and 1986.

I concluded at 6.5 percent as an increase and what I
did was then I tock the comparable parks for -- that we had
information for in 1983 and I trended them back for four years
to 1975, the base year, at an annual rate of 6.5 percent and
that's shown in the last column on the right there.

It shows you the adjusted rents for 1979, Conejo
Mobile Home Park, £122; Elms Plaza, $145; Ventu Park Villa,
§15%; Ventu Estates, $188; Thunderbird QOaks, $191.

Then I had arranged the parks basically in the order
of kind of the overall appeal and the way I would adjust the
comparables to the subject and where it fits in in relation to

the overall guality and appeal and location of the other

parks.

And Mr. Neet did the same kind of -- kind of ranking
of the parks, and I thought -- I didn't have any big quarrel
with -- with the way he did it. I did it in kind of a similar
fashion.

And in my opinion, the -- well, as you can see, we

did not have 1983 informaticon for Twin Palms. So that park
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couldn't really be considered for this analysis.

So anyway, it should -- in my opinion, the rent at
Ranch for 1979 should fall between the $145. At Elms Plaza,
it should be above that. It should be below the adjusted rent
at Ventu Park Villa at $159%, and my conclusion was $150 per
mcnth for the base year of 1979. Then -- and that was my
opinion of the market rent in 1978S.

For 1999, I did -- I didn't do what I would call a
market rent study because market rent assumes -- assumes that
the rents are uncontrolled. The rent control ordinance was
in -- wag in effect at that time. I'm calling it rental
value.

But I surveyed and obtained rental information in
1959 for the same comparable parks and that is shown in my
report on page 21 there. And since I've been asked to kind of
speed this up, I won't go through all the detail, but I did
the same kind of comparative analysis in 1999.

My conclusion of the indicated rent for Ranch Mobile
Home Park as of that date was $300 per month, and then we move
on to 2009. I did the same thing. I obtained current rental
information for the year 2009 for the comparable parks, and my
conclusion as of that date was $400 per month. And that rent
in 2009 includes water and trash.

I did not include -- I really wasn't able to analyze

the inclusion of utilities ag of the other dates because I did
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not have that information for all of the parks. But the
current rent for the current analysis, I did know what
utilities were included in each park and so the $400 per month
includes water and trash.

And those are the opinicns that I was asked to
provide.

ME. NORMAN: Thank you.

Things for the Commission to consider real guick,
kind of an overview of what we just discussed, we talked about
the court precedent fcr using the MNOI standard, the
appropriateness cof considering other methodclogies, what's the
appropriate base year, what base year adjustments to elither
income or expenses are necessary and the rate of indexing.

Staff's conclusion is given prior court precedent and
the City's rent stabilization guidelines, MNOI is an
appropriate method for doing a rent adjustment.

Staff believes that 1982 is the appropriate base vyear
with the Vega adjustment according to the City's appraiser and
with an adjustment to operating expenses to include the
cutsourcing of management.

The range of indexing presented in the consultant's
report is between 50 and 100 percent. Staff would recommend
that a 50 percent increase would pass the constitutional
reguirement.

There's a table that illustrates all the options.
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Basically it's staff's -- the way to view this chart is that
staff believes anything on here pagses the minimum
constitutional requirement for fair return. Thig again
highlights what the rents would be for the wvarious base years
from '73 to '992. With the expense adjustment, there's a line
for that.

In beld is the City's recommendation of $191. That's
based off 50 percent CPI with an expense adjustment zand the
Vega adjustment using the City's appraiser. Again, the park
owner's appraised value is the bottom line. Again, that may
be subject to change. We'll have to hear from the applicant
to see the basis for that.

Some comparison rents just to put this in
perspective, are we off base with the MNOI or nct. If you
look at Resolution 84-037, and had the park owner made annual
increases under that resclution hypothetically in every year
that he cculd, the rent increase today would be $147 per month
increase, which would be 287 total.

Hypothetically had the park been under the

~jurisdiction of the ordinance since 1980 and they had taken

all the automatic increases that they were entitled to, the

increase would be $162 per space increase for a total of 281.
For comparative purpecses only, again, I'm relying on

Mr. Brabant's comparable current control rent of 2009, other

parks he would value the increase at $267 per month increase
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using that methodology.

And again, there is the increase as compared to the
Rent Stabilization Ordinance that I just mentioned and the
resolution that I just mentioned in the prior slide. And then
for comparison purposes, you have the rate of return that
Mr, Baar explained in his presentation.

It's interesting to note that even at 11.5 percent
rate of return, which is what the owner had agreed to back in
1977, the City's recommendation is right in that ballpark. So
from staff's perspective, staff's recommendation is in line
with the totality of circumstances that are unigque to this
park.

So finally to wrap up, the City's recommendation is
to approve a rent adjustment of $191.95 per space per month
above existing rents.

The City staff also recommends that this be phased in
in five years, and the rationale behind that is it's a huge
rent increase. We're talking even -- the City's
recommendation if it were done in one fell swoop, would be I
think 16C percent increase.

And looking at the intent of the ordinance, we think
that's just too burdensome on these residents and that a
phase-in is appropriate. Bven at a five-year phase-in,
which -- which would be $38.89 per space per month each year

increase, that's still over a 25 percent increase over
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existing rents.

The initial increase I should -- says here should be
60 days. Rent control law may have a different requirement on
that. We'll check on that, but it may be 90 days. But
whatever state law i1s would be the -- the minimum and that
each subsequent increase would be phased in cone year from --
from the prior increase.

And with that, staff has completed its presentaticn.

CHAIR WERTHEIMER: Thank you.

We're going to have comments and questions from the
committee, but first off, just to remind the audience tc turn
off vour cellphones or put them on silent, please.

We're going to start from left to right, Commissioner
Mike.

MR. SITACCI: Thank you, Mr. Chairman.

I just have a couple of clarifying questions if I
could ask and I guess 1'll direct them to Mr. Norman.

First, T Jjust wanted to confirm Jjust fcr my
understanding that when the City enacted Resclution 84-037
that it only applied to the Ranch Mcbile Home Park?

MR. NCRMAN: That's correct.

MR. SILACCI: Thank yocu. And could yvou please help
me understand a little bit more about the legal basis. Was
the constitutional requirement for a just and reascnable

return, was that a requirement that was present back in 1984
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at the time that the Council went through the process to enact
this resolution?

MR. NORMAN: I don't know whether it was -- it
probably was in case law and I may let Mr. Baar elaborate on
that. But at that time, we had no rent control ordinance on
the books. So that's probably the better answer.

MR. SILACCI: I guess just an extension, maybe a
two-parter, the Council had an opportunity to apply this
resolution to the Ranch Mobile Home Park in 2001. So I guess
I would extend did that standard exist in 200172

MR. NORMAN: Yeah, I misspoke. 1In '84, yes, that
gtandard I believe did exigt and in 2001. Staff isn't clear
as to why City Council went with the '84 resolution as opposed
to the ordinance. I don't have a good answer to that. Some
others here may, but I don't.

MR. SILACCI: That's fine. Thank you.

And just -- I have, excuse me, Mr. Chairman, one more
Just for me clarifying guestion.

How wag the -- at the beginning when -- with the
development conditions for the -- I guess the fee --
development fee waiver of $100,000 and I guess some reduced
costs as far as forgiving some design requirements, I mean
how -- how were thoge reflected in the initial rental rates
and was there a period of time that -- that those would be

tzken into account?
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Because I -- I guess I shouldn't comment. It's
really a gquestion. But I don't see how $100,000 is taken care
of in one year. How were those -- how was that -- those fee
waivers taken into acceunt in setting the initial rental
rates?

MR. NORMAN: From our review of the records, we're
not sure how it was mentioned in some correspondence and.memos
in the files for that development.

It was discussed by accountants for the park owner
Qhen developing the 11.5% percent rate and it was a trade-off.
It was more of a basis in my opinion for -- justification for
having a low-income senior park.

MR. SILACCI: Thank you. Those were all my
guestions.

COMMISSIONER FELDMAN: Thank you.

I would like to speak to that also, the $100,000 gift
that was given to the park owner by the City. If we use the
return on investment approach, which I think might be better
for this park, we could say that $100,000 if we play it
forward for inflation is worth $443,000 today in equity to the
park owner.

So my -- I haven't heard you take into account that
gift that the City made to the park owner, and would the
return on investment apprcach do that?

MR. BAAR: Well, I would say -- oh, I'm sorry. I'd
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say it is taken into account because the investment is lower
because the park owner didn't have to make that investment, so
therefore you have a lower investment basis.

So, you know, 1f they hadn't gotten that $100,000
gift, they would have invested €00,000 instead of 500,000 at
the beginning and that would have been taken intec account in
the formula.

COMMISSIONER FELDMAN: Ckay. But are ycou ever
factoring it forward for CPI in any -- I haven't read anything
about it anywhere and I've read all the documentaticn and I
can't find it mentioned in any way.

MR. BAAR: No. Well, I'm saying the way it's
factored in, it was anlinvestment that the park owner didn't
make. So it's factored in in the sense that the owner never
gets credit for that later.

So it's not -- it's not an investment. So we -- we
don't subtract it later because it's subtracted from the
original base and so that -- 100,000 less was indexed by the
consumer price index.

COMMISSIONER FELDMAN: Ckay. May I ask ancother
guestion?

OCkay. Thanks.

Initially the documentation that I have that came
from 1986 that I was presented states that the proposed mobile

home park rent ordinance would apply to all parks within the
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city with the exception of Ranch Mobile Home Park which is
under a separate affordable housing agreement. And I hear you
say you can't find that acceptable affordable housing
agreement. That's a shame.

I also wonder are you considering -- is the City of
Thousand Oaks considering this park as affordable housing?

And if not, why not? Because they are making -- earning
$10,000 and that $10,000 if you factor it forward to today
with the CPI is still 3$10,000. But on the market, it would be
544,300 that the tenant would have to be earning to qualify.

And in our park, $18,000 or $19,000 is the minimum we
can earn to get into our park, yet with Ranch, a maximum of
10,000 per an individual. It just doesn't make sense to me,
and no one is making mentiocn of that here. And how did you
factor that in?

MR. NORMAN: It's staff's opinicn that this
Commission has a very, very limited jurisdiction and may only
consider the rent increase application.

The issue involving any income restriction isn't
factored in to this application in analyzing it under the
ordinance. I hope that answers your guestion.

THE PUBLIC: It doesn't answer ours.

CCMMISSIONER FELDMAN: It rezlly doesn't. The fact
that you didn't factor it in and it isn't part of what we're

supposed to do, I understand that.
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But my concern is if I go ahead with all of these
thoughts on different methods, the MNOI and everything else,
is it a decision that's to be made for Ranch, per se, and in
that case, it just doesn't work for me.

If this is an ordinance-wide thing, can we treat them
differently? Can we treat Ranch differently from the other
parks or is this ordinance-wide?

MR. NORMAN: Well, it's staff's opinion that we are
applying the ordinance to this park as we would to any other
park making a similar applicaticn.

COMMISSIONER FELDMAN: And that -- that, of course,
doesn't make sense to me, but I'm going leave it at that.
Thank you.

THE PUBLIC: It doesn't make sense to anybody. It
would only make sense if it was a low-income park.

CHAIR WERTHEIMER: Mr. Sheldon.

VICE-CHAIR SHELDON: Thank you.

Could vyou talk a little about why the extrapolation
from 197% to 1982 is so problematic.

I apologize. I was wondering if you could speak a
little bit about why the extrapolation from 1579 to 1982 was
problematic as a base year. I know you touched on it, but if
you could talk a little bit more about it.

MR. BAAR: When yéu say -- you mean why 1982 should

be used?
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VICE-CHAIR SHELDON: Yes, over 1% -- what was the
problem with going from '82 tc '797?

MR. BAAR: ©Oh, okay. The crdinance -- the
regulations say if you don't have the income and expense
infermation for 1%79, you have to use the first year for which
you have income and expense information. So that's the
reason.

VICE-CHAIR SHELDON: As a follow-on tec that, could
you talk a little bit about why the breakdown of expenses and
not having that is so important and what are some c¢f the
issues that you would be concerned about.

MR. BAAR: Well, the maintenance of net operating
income standard, vyou know, is two components; the cost pass-
through and the indexing cof the net operating income.

And the problem -- 1f you don't have a breakdown of
expenses, you don't know exactly what you're comparing, ycu
know, and whether gome things were left out in the basgse year
or how they were factored and how utility expenses were
treated, et cetera.

VICE-CHAIR SHELDON: Thank you. I have nothing.

CHAIR WERTHEIMER: Commissioner Ferruzza.

COMMISSIONER FERRUZZA: I don't have any questions.

CHAIR WERTHEIMER: Thank vyou.

I have a couple gquestionsg, if I may.

And on the concessions made at the time that the park
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1 was built, do you know if any of the other -- if any other

2 parks in the area were alsc given concessions by the City for

3 their development at the time?

4 MR. PRESCOTT: Perhaps I can answer that. I'm -- I'm

5 not aware of any. The City did approve the Thunderbird Oaks

6 Mobile Home Park shortly before that, and many of the other

7 parks were already in existence when they were annexed to the

B8 City. I think the other one that the City did approve in the

9 early '70s was Vallecito.

10 CHATIR WERTHEIMER: QOkay.

11 MR. PRESCOTT: So I'm nct -- I'm not aware of any

1z that were approved for the other parks.

13 CHAIR WERTHEIMER: Thank you. How much value do you

14 place on water and -- or utilities, water and trash on a

15 monthly basis in your evaluations?

16 MR. BAAR: When you say how much they are in the --

17 CHAIR WERTHEIMER: In the comparisons that you were

18 making, at one point in time you said the rent included the

19 trash and utilities and at some point it -- it didn't. So in

20 other words, I'm just curious as to the value you placed cn a

21 monthly basgis on their utilities and trash.

22 MR. BAAR: OQkay. I have to look through. I don't

23 know if -- is this a question for Jim -- or Mr. Brabant or for

24 me?

25 CHAIR WERTHEIMER: It's a question for the =staff and
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whocever can answer it.
MR, BRABANT: I can tell you what adjustments I made
in the rental wvalue comparison that I did in 2009. The rents

at Ranch Mobile Home Park included water and trash. 2and let's

gsee, we had -- there was a park that just included water, and
so the -- and I made a $13 adjustment for the -- so that
was -- the difference there was trash. So in that case, it

was $13 for the trash.

And let's see, here's one that included water. Let's
gee -- well, that's another one. I'm not -- here's cone that
included water, sewer and trash, and so -- I was just locking
to see if we had one that had none.

Well, here's one that was none and I adjusted $33 for
the combination of water and trash.

CHAIR WERTHEIMER: By adding it to the -- to the base
rate and including it in your appraisal or deducting it?

MR. BRABANT: Well, it depends on -- on which way --
if -- if a comparable park had more services provided, for
instance, Lakestone had water, sewer and trash all included in
that, I made a minus $25 adjustment from that rent. If one
had none, I made a plus 23 adjustment for that.

So it depended on whether they had mcre or less --

CHAIR WERTHEIMER: OCkay.

MR. BRABANT: -- 'cause I was adjusting tc the

condition at Ranch that had included water and trash.
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1 CHAIR WERTHEIMER: I was Jjust trying to see how you

2 get to apples and apples at the end of the day.
3 MR. BRABANT: That's the way I did it. So it was a
4 plus adjustment for some, a minus adjustwent for others.
5 CHAIR WERTHEIMER: In the basgse -- if you -- you all
3 gsettled on the base year of 1982 to -- for your calculations,
7 is that accurate?
8 MR. NORMAN: That's the recommended action.
9 CHAIR WERTHEIMER: Right,
10 MR. NOCRMAN: It's staff's position that '79, '82 or
11 1999 can be considered by the Commission.
12 CHAIR WERTHEIMER: OQkay. When you made -- when you
13 based yours on '82, did vyou includé in your formula to allow
14 him an 11.5 percent RCI? Was that the ROI you were working
15 with at the time, basing the rents so he could earn 11.57?
16 MR. BAAR: Yes, because --
17 CHAIR WERTHEIMER: "Yes" is okay. That's good.
18 That's -- so then my questicn is did you include the
19 $100,C00 concessicn in -- in that as -- when you went back to
20 hiz original investment?
21 MR. BAAR: No, because the 100,000 concession wasn't
22 counted. It wasn't part of the investment.
23 CHAIR WERTHEIMER: So yeou didn’'t -- ckay. So you
24 took his investment as 500, not 6007
25 MR . BAAR: Yes,
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CHAIR WERTHEIMER: That's fine.

MR. BAAR: Aksclutely.

CHAIR WERTHEIMER: Just want to make -- yeah. I'm
looking to see that.

That's the gquestions I have.

Znybody else in the board come up with anything more?

211 right. Do we have any questions for the staff
from the applicant's lawyer?

Thank you.

MR. HILL: Is this where I stand?

CEAIR WERTHEIMER: Is that -- yes. Give us your name
and.your city, please.

MR. HILL: OQkay. Boyd Hill. I'm with the law firm
of Hart, King & Coldren located in Santa Ana, California.

First, I'd like to start with Mr. Baar, if that's
apprcopriate.

Good evening, Mr. Baar. Also, can you put up the
PowerPoint that I sent ycu with Mr. Baar, yes.

I don't -- I don't need it on screen yet, but I'll
tell you when to.

Ckay. Good evening, Mr. Baar. The purpose of my
cross-examination this evening will be to determine, first, on
what matters you can agree with the applicant's peosition and
then to further explore your positions on what matters -- on

matters where you do not agree with the applicant's position.
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1 The City staff is basing its pesition in this rent

2 increase application on yocur opinions contained in your

3 November 30th, 2010 report entitled Analysis of the Ranch

4 Mobile Home Park Rent Increase Application.

5 First, is it your opinion ag gstated in the gummary of
6 your report, first slide, that because there have been

7 virtually no increases in 30 years, very substantial rent

8 increases are required?

] MR. BAAR: I would say, veah, under the crdinance,
10 yes.

11 MR. HILL: Okay. Second, is your above opinion based
12 in part on the following facts stated in your report: From
13 1979 to 2009, the average rent in the park increased by only
14 about 10 percent compared with an increase of 192 percent in
15 the CPI during this period?

16 MR. BAAR: Well, I'd answer -- I'd say -- I'd

17 clarify it, I'd say --

18 MR. HILL: That's a "yes" or '"no."

19 MR. BAAR: No, it's not. 1I'd say yes, but my
20 analysis is based con the fair return standards. And that -~
21 I'd gay that's the jusgtification, but I -- I pointed that out
22 to point cut the circumstances.
23 MR. HILL: Okay. Third, are the components of the
24 very substantial rent increases described in your copinion the
25 following: No. 1, to provide a fair base rent for the
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purposes of a fair rent calculation, No. 2, cover operating
cost increases, and No. 3, provide for the growth in net
operating income reflecting inflation since the base year?

MR. BARAR: Yesg.

MR. HILL: Okay. Mr. Baar, so far your opinion that
the applicant should get a substantial rent increase and that
the components of that rent increase should include adjustment
of base year income, adjustment for inflation and adjustment
for increased costs of operation, corresponds with the
position of the applicant.

I want you to keep in mind that these three
components of the substantial rent increase that should be
applied as we discuss the details of the application and of
your analysis because as we get into it, it will become clear
that your particular analysis ends up disregarding a
significant amount of the increase attributable to each of
these three components.

Now, let's consider what standards should be used to
determine a just and reasonable return. According to your
report, next slide, please, in this analysis & maintenance of
net operating income standard is used as the measure of fair
return.

Mr. Baar, did you use any standard in your report
other than the maintenance of net operating income standard to

determine the proper amount of rent adjustment for the
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application?

MR. BAAR: I would say this: I discussed other
standards to -- as types of checks to see because we had the
unusual circumstance here of, one, we're adjusting the base
rent; two, the rents haven't been increased in 30 years.

So I locked -- you know, I looked at the other
standards as sort of checks to see if what we got under the
net cperating income standard, whether it was, you know, way
out of proportion with what -- how it compared with some of
the other measures.

MR. HILL: So it's true you used other standards
other than the MNOI standard, is that correct?

MR. BAAR: Yes. I didn't use them to make the actual
calculation. I made calculaticons of how those standards weould
work.

MR. HILL: Are you aware that the City regulations
egtablish a presumption that the MNOI standard applies --

Next slide.

ME. NORMAN: That sglide?

MR. HILL: Right there, yeah.

The Commission presumes that the net operating income
raceived up to April 1980 provided landlords with a just and
reasonable return on their rental units unless there is clear
and convincing evidence to the contrary.

MR. BAAR: Yes, I'm aware of that.
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MR. HILL: QOkay. Are you aware of any clear and

convincing evidence that demonstrates that the MNCI standard

should not be used for the Ranch application?

MR. BAAR: Well, I'm not saying it should -- I didn't

conclude it should not be used, but you know --

MR. HILL: That's not the guestiocn.

Are you aware of any clear and convincing evidence

that the MNOI standard should nct be used for the
application --
CHAIR WERTHEIMER: I'd like to interrupt, please.
Counselor, we're not in a court of law. This is

MR. HILL: I understand. What I'm trying to get

you know --
CHAIR WERTHEIMER: He'll give you an answer,
MR. HILL: -- I'm trying to short circuit this.
CHAIR WERTHEIMER: He'll give you an answer.
ME. BAAR: Repeat your guestion again.
MR. HILL: Sure. I'll -- I'll ask it again. Thank
yOou.

Are you aware ¢f any clear and convincing evidenc

e

that demonstrates that the MNOI standard should not be used

for the Ranch application?

MR. BAAR: No.

MR. HILL: OCkay. Mr. Baar, are you aware that the

City regulations require that if another standard is to be
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used, the applicant or tenants must in advance submit
documentation and information to support an alternative
methodology?

Next slide.

MR. BAAR: Well, I think I remember that.

MR. HILL: Where's the recst of that glide?

There you go. Thank you.

States -- I'm reading from the regulations. It
states: The methods herein authorized herein are not
exclusive. Alternative approaches may be employed by the
Commission. Applicants or tenante may propose the use of such
approaches, but must fully explain in writing the methodology
and the reasons supporting use of the methcocdclcgy and must
provide information and documentaticn adequate tc use the
suggested approach.

The methodology and documentation shall be provided
with the application or sufficiently before the date set for
the hearing so that the matter may be reviewed by the
Commisgsion staff. Fallure to so provide that information
shall be grounds for rejection of its use or continuance of
the hearing at the Commission's discretion. The use of such
approach as suggested by applicants or tenants shall be at the
discretion of the Commission.

Mr. Baar, did either the applicant or the tenants

comply with the requirements of Section 1.04 to reguest a
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alternative standard?

MR. BAAR: No, but I want to comment. I didn't think
that precluded the Commisgion from considering other
standards.

MR. HILL: Where do you get that idea from?

MR. BAAR: Well, because I feel the Commission had
the authority to censider what evidence it considered
relevant.

MR. HILL: So there's nothing in the regulations of
the ordinance that gay that the Commission can de that, but
you juet feel that's the way it should be?

MR. BRAR: Well, it's not a questiocn of feeling. Let
me go back tc the -- the language. You want to put it back
up.

ME. HILL: Sure.

MR. BAAR: It says alternative -- I don't see the
whole screen. Alternate approaches may be employed by the
Commission, and I mean we can disagree. I felt my conclusion
cor understanding was that that meant that the Commission ccould
congider other methodologies.

MR. HILL: Did you read this provisgion before you did
your analysis?

MR. BAAR: Yes.

MR. HILL: Okay. Mr. Baar, did either-the -- let's

gee. S0 the reference in your report to a rate of return on
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investment standard and the current comparable rents are not
appropriate for use at the hearing under the City's
regulations, are they?

MR. BAZAR: Well, I didn't reach that conclusion.

MR. HILL: Ckay. Mr. Baar, will you agree that vyour
digcussion and findings under those two standards are not
appropriate, unnecessary, irrelevant and that they should be
gtricken from your repcrt?

MR. BAAR: ©No, I don't agree with that.

MR. HILL: OCkay. Mr. Baar, isn't it true that you
really started your analysis with the rate of return on
investment standard and the current comparable rent standard
and then reverse-engineered a mcdified MNOI analysis based on
your results from those cther twe standards?

MR. BAAR: No, that's absclutely not true.

MR. HILL: Mr. Baar, in your report don't vycu admit
that the rate of return on investment standard is nct found
anywhere in the City's ordinance or regulations?

Next slide, please.

MR. BAAR: Yes, I do.

MR. HILL: ©Ckay. It states: Neither the ordinance
nor the regulations include any specific reference to the use
of this type of standard, referring to the rate of return on
investment.

MR. BAAR: Right, but I also felt that there was the
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broad language about the Commission being able to consider
other standards.

MR. EILL: Which we discussed has to come through an
application and sufficient advanced notice, right?

MR. BAAR: Well, that's your conclusion.

ME. HILL: And vet you ingcorporate the rate of return
on investment standard inte the MNOI standard to create a
modified MNOI appreach, den't you?

MR. BAARR: No. I included this to point cut what
happens under an alternate approach.

MR. HILL: Next slide, please.

I'm going to quote from your report again.. However,
this type of formula was used in order teo establish a fair net
income for this park in accordance with the City's
affordability objectives asscciated with the development of
this park.

And so under the guise of meeting the City's
affordability objectives, which were supposed to have been met
under the MNCI approach, you created an altogether new MNOIT
modified approach, one that you admit is very disfavorable to
long-time park owners such as Mr. Hohn, don't you?

MR. BAAR: Why ;— repeat that question. That was a
long question.

MR. HILL: Ckay. And so under the guise of meeting

the City's affordability objectives which were supposed to
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have been met under the MNOI approach, you created an
altogether new MNOI plus apprcach, cone that you admit is very
disfavorable to long-time park owners such as Mr. Hohn, didn't
you?

THE PUBLIC: Objection, your Honor. This is
badgering the witness.

MR. BAAR: Ckay. First of all, I -- and I'll go
back. 2Also the ordinance says that the Commission can
consider -- there's a list of factors that the ordinance --
under the cordinance that the Commission can consider and it

says among other relevant factors.

And their disagreements -- you know, these are
relevant factors, this had a broad scope and there -- in many
cases different factors have been considered relevant.

And secondly, as far as the investment, I point out
if you use a return on historic investment approach and you
don't adjust the historic investment, it's very, very, you
know, unfavorable te a long-term owner.

But when you put an inflation adjustment into the
historic investment approach, you're inflation adjusting in
the original investment, I wouldn't say that's so unfavorable.
And in fact, in a number of cases I have been.in, that's what
the park owner's expert has done.

MR. HILL: Next slide, please.

You state in your report on page 35: As a practical
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matter when return on investment approaches are used,
long-term owners, Mr. Hohn, who typically have low investments
by current standards are disfavored.

T=n't it true that you chose an apprcach to
incorporate it into the MNOI standard that would disfavor
Mr. Hohn's application?

MR. BAAR: Well, I guess I'll repeat my answer. I1'd
gsay -- I qualified that by pointing the way to -- you know, of
meeting that type of criticism or problem is to put an
inflation adjustment intoc -- of the original investment so
yvou're not using this old historic investment as the rate
base.

ME. HILL: Mr. Baar, by choosing a rate of return
investment standard that's disfavorable to long-term owners,
are you showing bhias against the park owner and in faver of
the tenantg?

MR. BAAR: Well, saying by -- by putting in the --
the inflaticn adjustment tc the rate base, this ig to
compensate for how the formula would work if you didn't have
that inflaticon adjustment of the rate base.

MR. HILL: Mr. Baar, isn't it true that vyou were
asked by the City to come up with an analysis that would
obtain the lowest possible rent increase for the park owner?

MR. BAAR: No. I was asked to come up with my

analysis and look at the different factors.
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MR. HILL: And isn't it true that you incorporated
the rate of return on investment standard into your MNOI
analysis to justify using a 50 percent CPI adjustment into
your MNOI analysis?

MR. BAAR: No, it isn't.

MR. HILL: Next slide, please. I need to go -- no.
Maybe the next slide. Go -- let's gee. Can you go back, I'm
gorry. Hard when I'm not in control of the slide. Back cne
more, please. Thank you.

Okay. Let's read the statement: If the park -- the
gecond statement there, if the park is granted a rent increase
of $252, an amount asuthorized pursuant to the MNOI student
with a median 75 percent indexing ratic, the rate of return cn
the inflation adjusted investment would be 13.3 percent and
the rate of return on the historic investment would be 48
percent. Baar report, page 38.

Mr. Baar, isn't it true that in coming up with vyour
very low rate of return under your medified MNOI plus rate of
return on investment approach that you failed to take into
accoﬁnt that under this City's particular ordinance, the rents
come up to market when a coach is removed from the park and
that the regulaticne autherize the recapture of rent increases
that were forgone in prior years?

MR. BAAR: I thought I mentioned that in my report,

that basically the rents are -- type of vacancy de-control
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when -- when the mobile -- when there's a new mobile home in
conjunction with the entry of a new tenant.
MR. HILL: And yet in your modified MNOI rate of
return approach you failed to take this fact into account.
MR. BAAR: Well, I don't -- the park owner is not
investing mcre money when this happens. So I don't know how
you would take that intec account, a rate of return approach.

MR. HILL: RBut you didn't take it into account?

MR. BAAR: Well, there's no invest -- there's no
investment at that point. It's basically the -- there's a
right to a rent increase because this -- because there's -- no

new mcbile home was brought in conjunction with a new tenancf,
so I --

MR. HILL: ©Okay. Mr. Baar, I note that under youxr
unauthorized rate of return on investment analysis you came up
with an imputed inflation adjustment -- investment value of
1.8 million dollars.

Mr. Baar, did you in your investigation ever loock at
current property appraisals to see if the property appraises
for that amount?

MR. BAAR: No, I didn't because that's -- this was a
return on investment anaiysis, not a return on value analysis.

MR. HILL: Mr. Baar, would it surprise you tc find
cut that the Ranch Mobile Home Park recently appraised for --

for $168,000, about the same price as a new coach that some of
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1 the tenants can afford to pay cash for?

2 THE PUEBLIC: OCh.

3 CHAIR WERTHEIMER: Quiet, please.

4 MR. BAAR: Yeah. I -- will it surpricse me, it's --
5 it's -- you know, vyeah, it would surprise me and I don't know
6 if it's true.

7 MR. HILL: Isn't it true that even a doubling or

8 tripling of the rents won't bring the Ranch property up to the
9 level of the inflation adjusted rate of return investment

16 value?

11 ME. BAAR: Well, just a minute. ©Okay. 8o this

12 inflation adjusted value is 1.8 million and net operating

13 income of about 120,000. Let's say we have a 6 percent

14 capitalization rate, would cover that net -- weculd cover

15 that -- would bring it up to that market wvalue.

16 MR. HILL: Mr. Baar, you didn't even look to see if
17 there was a current appraisal of the current value of the

18 . rent -~ of the park real property, did you?

19 MR. BAAR: Well, no. I wasn't doing a return on
20 value analysis.
21 MR. HILL: You don't want te show anything in favor
22 of a large increase to the park owner, do you?

23 CHAIR WERTHEIMER: Counsel --

24 MR. BAAR: I didn't --

25 CHAIR WERTHEIMER: Oné moment . Yeah, we aren't --
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MR. HILL: I'll withdraw. 1I'll withdraw, thank vou.

CHAIR WERTHEIMER: Again this a fact-finding hearing

and we're here to not -- to just f£find some facts --

MR. HILL: Well, I -- I think I'm trying to show a
pattern and -- and it will become more apparent as I keep
going.

CHAIR WERTHEIMER: Again, we're not in a court of
law.

MR. HILL: Mr. Baar, let's now examine your use of a
current comparable rent standard, shall we? Let's start off
with you recognize that a current comparable rent standard has
never been used unless authorized or required by an ordinance,
don't you?

MR. BAAR: I want to see my --

MR. HILL: Next slide, that might help you.

Next slide.

MR. BAAR: I -- I didn't say never. I said has
usually not been considered.

MR. HILL: Except when specifically authorized or
required in an ordinance.

MR. BAAR: Yeah -- no. You had said I -- it had
never been used and I said usually not considered because I
have been -- I mean the -- the ordinances provide -- I'm
talking about the mobile home rent control ordinances, they

provide in general, you know, discretion to consider other
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relevant factors.

And some rent board commissions like to consider
comparables, some don't even if it's not specifically
authorized.

MR. HILL: Mr. Baar, can you tell me where in the
City's ordinance and reqgulations the City authorizes or
reguires use cof a current comparable rent standard?

MR. BAAR: No. Asg I indicated, it's not specifically
mentioned.

MR, HILL: Isn't it true that a current comparable
rent standard is the antithesis of the MNOI standard because
it looks at rent -- controlled rents rather than non-rent

controlled base year rents?

MR. BAAR: Well, it's not -- the MNOI standard looks
at comparable rents in extreme cases in the base year. It
doesn't look at comparable rents in the current -- it decesn't
look at market rents -- or it loocks -- the MNCI standard looks

to see if there's a situation where the base year rents had no
connecticn with the market.

The MNOI standard doesn't -- hasn't loocked at, you
know, whether the current rents -- how they compare with the
market because basically the rent regulations are based on
the, you know, basic concept that the market is not working.

MR. HILL: Next slide, please.

MR. BRAAR: Is it easy to hear me?
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THE PUBLIC: No.

MR. BAAR: Okay. Gccd.

MR, HILL: Yeah. These -- these are kind of fuzzy
microphones here.

Next slide, it states -- you state: The MNOI fair
return ccncept has been premised on basé year rents that
reflect market conditions and the maintenance of base period
net operating income levels provided by base rents rather than
current comparability of regquired rents. Baar report, page
38, 1s that correct?

MR. BARAR: That's correct.

MR. HILL: Okay. And yet you decided to use a
current comparable rent standard in this case that you knew
was tiered off of 30 years of belqw market CPI rent
adjustments paid -~ or 75 percent of CPI rent adjustments paid
to a 1986 rent adjusted rate to justify modifying the MNOI
rent adjustment to which the park owner is entitled.

MR. BAAR: First of all -- vyeah, the -- the -- when
you say modified it by not using the market rents, the
ordinance is not based on the concept of -- the ordinance is
based on the concept that the market is not working because
you have a captive market.

And -- you know, and each one of these other things
that I mentioned, I said I -- vou know, mentioned these

reports because you had unusual circumstances.
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I mentioned that they're, you know, often not -- you
know, commonly not used in conjunction with MNOI analysis, but
gsometimes they are, and this ordinance authorizes the board to
consider other relevant factors. 8o I felt they had -- vyou
know, should be mentioned and I mentioned also the caveats
about them.

MR. HILL: COCkay. Mr. Baar, you have not explained
where the ordinance in particular authorizes the comparable
rent standard, have you?

MR. BAAR: No. I said it does not specifically
mention it, but you also have this broad language about
congidering relevant factors.

MR. HILL: If the matter 1s brought before the
Commission timely and notices given, et cetera, et cetera, et
cetera.

MR. BAAR: Well, that -- okay. Well, we disagree
about that. I think the Commission has the authority to
consider factors that 1t deems relevant.

MR. HILL: Mr. Baar, I note that in discussion of
your use of the two alternative standards, you cite
exclusively the City findings and proposed to, gquote, unguote,
"gafeguard tenants from excessive rent increase," end quote.

But nowhere in your discussion of those two standards
do you explain how they will, gquote, unguote, "at the same

time provide landlords with a just and reasonable return on
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their rental spaces," end quote.

Mr. Baar, doesn't your insistence on conly part of the
objectives of the City requirements show your -- show your
bias in favor of tenants and against park cowners?

Next glide, please.

MR. BAAR: I -- I think that --

MR. HILL: Next glide, please.

Next slide, please.

MR. BAAR: <Qkay. I think the main -- the purpcse of
the maintenance of net operating income standard is to
safeguard owners and provide them with a fair return.

MR. HILL: ©Okay. The City code -- the ordinance that
wa're dealing with says: Therefore it is necessary and
rzasconable to continue to regulate rents so as to =zafeguard
tenants from excessive rent increases and at the same time
provide landlords with a just and reasonable return on their
rental spaces.

I find many instances in your report where yvou cite
to the first part but failed to -- to mention the other part.
Is there a reason why that omission cccurred?

MR. BAAR: Well, I guegs it was implicit the
maintenance of net operating income standard is a fair return
standard and its purpose 1s to provide a just and reascnable
return. And I guess tc me it was so obvious that maybe that's

why I didn't specifically repeat it.
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ME. HILL: Mr. Baar, I'm sure that in your analysis
you had a chance to review the City's prior versions of its
rent contrcl ordinance in particular since we are now talking
about objectives of the City's rent control ordinance. I
think it would be a good idea to reflect on what the City
criginally intended with its rent control ordinance.

Next slide.

I'm going to read from that for those that can't read
it since it's small print. The City Council recognizes that
permanent rent control localized in the City of Thousand Caks
would be inconsistent with the system of free enterprise and
initiative, would tend to aggravate and prolong the shortage
of rental units available on the market, would tend to
discourage investment in rental unit development, and would
tend to reduce incentives to improve or sustain a desirable
environment within rental unit facilities. &And that's from
City Ordinance No. 755-NS, Secticn II.

Mr. Baar, isn't it true that nowhere in your report
do you discuss those objectives of maintaining a system of
free enterprise and initiative, of encouraging more investment
in rental unit development and of providing financing for a
desirable environment within rental facilities?

MR. BAAR: Okay. First of all, you cculd say in some
sense the City then passed subsequent, you know, ordinances

which smet forth another policy, that they wanted to make one
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part of the ordinance permanent, the part that applied for
mobile homes. I don't know if the apartment part is still in
effect or not.

Secondly - excuse me, it's a little hard because I'm
looking at another screen instead of mine - as far as being
inconsistent with the system of free enterprise and
initiative, the problem is with mobile homes yvou don't have a
market or initiative. You have captive tenants and you
basically have a frozen supply.

MR. HILL: Because of rent control, right?

MR. BAAR: No, absclutely not. You have a frozen
supply of mobile home parks for several reasons. Cne is that
as the urban areas became denser, neighborhcods would nct
tolerate the construction of new mobile home parks. They
couldn't get use permits.

Another -- as other uses became more profitable,
whether or not there was rent control, it just became -- other
types of construction became more profitable. Apartment --

MR. HILL: Because rent control kept rents down.

MR. BAAR: No. I'm saying evén at market rents for
mobile homaes -- because the initial rents -- under étate law,

the initial rents for a mobile home park are exempt from rent

control.
In fact, I'm gquite sure that any park that -- I take
it back -- or I'll broaden it. Any park that's built after a
75

CTO 02352



CTO 02353

10

11

12

13

14

15

16

17

18

13

20

21

22

23

24

25

certain date, it's exempt from rent contrcocl. So the rent
contrcl is not deterring its construction.

MR. HILL: In the City of Thousand Oaks?

MR. BAAR: Statewide. Statewide. BAnd so
basically -- and also cther types of uses are allowed a higher
density, for example, condominiums, apartments. So you have
these factors and those deterred the construction of new
parks, and the park congtruction basically stopped before the
rent controls came in.

And so -- and -- I mean we -- you know, we could talk
about this for -- for hours, but it's absolutely cleér and --
and you know, ycu'wve pointed out this clause, but then the --
you know, the City made, you know, a subsequent decision that
it was necessary to rent -- or they believed it was the proper
policy to regulate the rents for.mobile home parks.

And -- and generally this is based on ~-- I'd have to
go back to the exact language of the ordinance because of the
unigque captive situation.

MR. HILL: Mr. Baar, isn't it true that your analysis
fails to take into account the cobjectives of maintaining a
system of free enterprise and of initiative?

MR. BAAR: No. You don't maintain free enterprise
and initiative by not having regulation in a monopoly -- it's
a monopoly type of situation.

MR. HILL: Oh, I guess -- I guess a monopoly would
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be -- it wouldn't be charging 100 and -- what is it? §127 a
month for rent?

MR. BAAR: No. I -- I agree with that, but I'm not
saying the owner acted monopolistically. I'm saying yocu have
a situation where if The rent goes up, a mchbile home owner
cannot move their mobile home to another space. They can only
rent that space with that mobile home or they lose their
investment.

I'm not saying it's -- you know, so in that
particular concept you could say it's a type of monopoly.
Other people might -- they'd call it a captive market, maybe a
captive market. You could choose that word, but it's clearly
a special situation. You've got this person who has a huge --
you know, a big investment. They cannct move it.

ME. HILL: Ckay. Mr. Baar, now that we'wve done with
the appetizer, let's move on tec the meat and potatces. Let's
discuss your opinion regarding the proper base year --

CHAIR WERTHEIMER: Coungelor, we're on a fact-finding
mission here, please.

MR. HILL: I'm scrry, what?

CHAIR WERTHEIMER: We're here to find out the facts

and exchange -- and exchange ideas and information, ckay?
MR. HILL: I -- I was using an alliteration. I
wasn't trying to be -- I was trying te -- I was trying --

CHAIR WERTHEIMER: Understocod, thank vou.
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1 MR. HILL: Thank you.

2 Mr. Baar, 1isn't 1t true that in order for the

3 maintenance of net operating income formula to work, that the
4 bage year chosen must generally be a year prior to the

5 impogition of rent control?

6 MR. BAAR: Well, generally it has been. There have
7 been exceptions. For example, if there was a fair rent

8 decigion subject -- fair return decision subject to the

9 passage of the ordinance. That's often been used as the base
10 vear.

11 And then there's cagses where base year information
12 has not been available, I'd say, you know, ideally to, you

13 know, use a pre-regulaticn year is the best. It's not
14 constitutionally required.
15 MR. HILL: Next slide, please.

16 I'm going to guote from a case -- recent case, court
17 of appeal case in Mcuntain -- MHC Operating Limited

18 Partnership versus City of San Joge. I guess you testified in
1@ that_case, did you not?

20 ME. BAAR: Yeg, I did.
21 MR. HILL: It states the opinion: In general, the
22 maintenance of net operating income formula is based on

23 pre-rent centrol, fair market assumptions. Is that a correct
24 statement of law?

25 ME. BAAR: Yeah, generally it is.
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MR. HILL: Okay. And Mr. Baar, isn't it true that
the City adopted such a presumption? The next statement on
that slide, sorry.

MR. BAAR: Yes, but the City zlso passed a regulation
that said where the base year income and expense information
was nct available, that then the base year would be the first
vear for which income and expense information --

MR. HILL: We'll get to that. Let's start with the
presumption first because I think, you know, we need to -- you
know, you're a lawyer and I think you understand the -- the
impertance cf a presumption of law.

It states: The Commission presumes that the net
operating income received up to April 1980 provided landlords
with a just and reascnable return on their rental units unless
there 1s clear and convincing evidence to the contrary.

That's Section 1.03 of Regulation 2.

Mr. Baar, isn't it true that the City's regulations
provided that 1372 must be the base year whenever any
financial information pertaining to that year is available?

MR. BAAR: Well, did it say any financial -- my
understanding cof financial information meant when there's
income and expense informaticn.

MR. HILL: Let's lock at the regulaticn Section 3.01.

Next slide, please.

The base year shall be -- shall be 1979 when the

E.
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financial information for that year is available.

MR. BAAR: Right, and my conclusion is if you don't
have any expense information that -- you know what, I think
when people drafted this, you know, ordinance they
couldn't think of -- or regulations, they couldn't think of
every possible variation that somebody would come in and say,
"Well, I have income information, but I don't have expense
information but therefore I still have base vear information."

And I think the clear intent, you know, sensible
reading of that is if you don't have expense ianrmation you
don't have base year -- you don't have information for that
vear.

MR. HILL: Okay. Mr. Baar, isn't it true that ﬁhere
ig financial informaticon for 197% regarding gross income?

MR. BAAR: For grogs income, yes.

MR. HILL: Okay.

CHAIR WERTHEIMER: Counselor, gquestion, please. Do
you have your PowerPoint presentation available for
the committee to -- or a copy of it?

MR. HILL: Yeah. 1It's on -~ it's loaded on the City
system.

CHAIR WERTHEIMER: Ckay. Is there a way we can get
that printed for the committee?

MR. HEHIR: Counsel, what's happening is that when

you go to the slide, you immediately —go back to --
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ME. HILL: I don't.

MR. HEHIR: -- the witness.

Well, I'm just saying that it's going back and forth,
and so we're struggling with we see something and we don't
really have it. We have every other PowerPoint. Do you have
any extra copies of thig?

MR, HILL: 1I'd be glad for them tc keep
the PowerPoint up while I'm discussing it. I don't need it to
be focused on me. Thank you.

CHAIR WERTHEIMER: Is there anybody here in the city
who can print what he said is on the computer, on the system?
We -- we need to find that out. So we're going to take a
break and we'll be back at 8:45. Thank you.

(Recess.)

MR. HILL: It was my understanding with the City
staff that we would have adequate time to cross-examine
witnesses and then we would then have egqual time with the
City's time to present our case.

CHAIR WERTHEIMER: Yes, vyou do, but it's not -- your
presentation is set (unintelligible} then your cross.

MR. HILL: Correct.

CHAIR WERTHEIMER: Ckay. (Unintelligible).

MR, HILL: So we'll be brief.

CHAIR WERTHEIMER: OCkay. Thanks.

MR. HILL: Thank you.
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Mr. Baar, isn't it true that 1%79 expense informstion
is availabkle in the form of City records showing 1982 expense
data from which 19739 expense data can be extrapolated by
adjusting for inflation?

MR. BAAR: My conclusion is that that does not meet
the requirements of the regulaticns beczuse I don't think
extrapolating information from 1982 in order to get 18579 1is
not having 1979 information within the contents of the
regulations because basically if somebody could -- under that
approach, somebody would always have 1979 data because even 1if
they have, you know, 2000 data, you could extrapclate it back
tc 1978,

And it's -- this is a very specific provision and
it's meant to reguire actual data.

MR. HILL: Mr. Baar, didn't you in fact testify in
trial a few years ago that similar type expense information is
gsufficient financial informstion from which to establish base
year net operating income?

Next glide, please.

With respect to expenses, Dr. Baar testified that
expenses could be extrapolated by using current data in
adjusting for inflation.

MR. BAAR: Yeg, I did testify to that, but that was
not in the context of this type of regulation, and under other

ordinances, I have extrapolated backward. But this particular
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regulation isg very specific and requiring something different.

MR. HILL: Mr. Baar, according to the City
regulations, isn't it true that only the park owner/applicant
can request a different base year and only if there is no
actual or imputed financial information available and only if
the park owner can make a clear and convincing showing of
evidence regarding lost records?

MR. BAAR: Just a second. I'm looking --

MR. HILL: Next glide -- excuse me, next slide after
that.

THE PUBLIC: Objection. Calls for a legal
conclusion.

MR. BAAR: There's also a provision in the regulation
that says in the event 1575 financial information is not
available and where the loss of such information -- records
can be substantiated by clear and convincing evidence, the
landlord of record may substitute as a base vear the
following -- first year following 1979 for which records are
available.

MR. HILL: That's the regulation I'm citing to.

MR. BAAR: Yes, and I --

MR. HILL: Mr. Baar -

MR. BAAR: The way I read that is you can't use 1979
if you don't have the data.

MR. HILL: Mr. Baar, 1ig there anything in that

g3
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regulation that reguires the park owner to use a different
year other than 1979 if he chocoses not to?

MR. BAAR: Ckay. I read this, and we can disagree,
that you can't use the 1975 if you don't have the data.

MR, HILL: Mr. Baar, isn't it true that there are
only two instances in which a court has allowed a post-rent
control base year, first, when a city in its rent control
ordinance has exercised its discretion to adopt a different
base year, and second, when the mobile home park was sold
after the original base year and the purchasing park owner
adjusted its purchase price accordingly? 2And I'm referring to
the MHC case.

Thé next slide, please.

MR. BAAR: Well, I don't Know how many cases this
issue has come up, but I believe that the -- there's no
doctrine that says that there's a constitutional reguirement
that you have to use a pre-rent control base year in an MNOI
standard.

I've often. recommended it -- or I have recommended
it, but I don't think it's regquired by law.

MR. HILL: Mr. Raar, does the City ordinance adopt a
year other than 1979 as base year? Look at the second bullet
point on that slide. Maximum rent is that rent in effect
between June 1979 and May 1580.

MR, BAAR: Well, I -- let me see. I think this is
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for the annual rent increase provision, this section --

MR. HILL: Mr. Baar, let's move on.

MR. BAAR: -~ under the fair return standard.

CHAIR WERTHEIMER: Ccoungelor, guestion 1if I may,
please.

MR. HILL: Sure.

CHAIR WERTHEIMER: The -~ your guestions are about
his testimony and not about the facts that we need to make our
decision on here. 8o I ask that you instead of questioning
his -- his testimony, just ask the guesticns so we can gain
information as we go along.

MR. HILL: I'm -- I'm trying to address the -- the
three legs of his opinion that we addressed at the beginning
and -- and the three legs of his opinion are -- are -- are key
factors here. I've finished the one leg on the base year and
I'm going on to the second leg right now, if I may.

CHAIR WERTHEIMER: As long as we get some information
to help our decisicn up here, that would be great.

MR. HILL: Okay. Thank you.

Mr. Baar, are you an appraiser?

MR . BAAR: No, I'm not.

MR. HILL: Have you ever been qualified to testify on
market rents?

MR. BARAR: No. I'm not an appraiser. I don't think

I've been gqualified to testify on that.
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1 MR. HILL: Does your report -- your report omn page 22

z includes an estimate of market value for 1582, ig that

3 correct?

4 MR. BAAR: Well, just a minute.

5 Yeah. I used the data that Mr. Brabant supplied.

& MR. HILL: Did you use prcper appralsal technigues to
7 come up with the number vou did?

8 MR. BAAR: No. I relied cn another appraiser.

9 Where -- certainly an expert in putting together theixr

10 testimony can rely on information from other experts.

11 MR. HILL: We'll move on tc the next -- the next

12 peint of your appraisal that deals with 1982 expense

13 information. Let's start with where that operating income
14 figure came from.

15 It came from a 19832 memorandum prepared by Michael
16 Martello, deputy city attorney, addressing the rent --

17 addressed to the Rent Adjustment Commission for purpose of
18 ruling on an application under the City rent control

19 ordinance, did it not?

20 MR. BAAR: Yes, it did.

21 MR. HILL: And in that memorandum summarized the

22 City's review of the Ranch's 1982 gross income and net

23 operating expenses and conciuded by finding and establishing
24 what would be the net operating income under the City rent --
25 rent control ordinance, did it not?
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CTO 02363



10

11

12

13

14

16

17

18

195

20

21

22

23

24

25

MR. BAAR: That's my understanding of it.

MR, HILL: OQkay. Next slide.

Next slide.

That's the statement that's in the report.

MR. BAAR: What -- what number is the slide so I can
follow?

MR. HILL: I'm sorry?

MR. BAAR: Is there a slide number so I can follow?
Becauss I can't see any of these.

MR. HILL: ©h, okay. Well, I'll read it to you. It
says --

CHAIR WERTHEIMER: We'we got -- one moment. We got a
printed copy during the break, so if you could let us know
what page it's on --

MR, HILL: Okay. Sure.

CHAIR WERTHEIMER: Thank you.

MR. BARR: TIt's number -- it's on page 10.

CHATR WERTHEIMER: Page 10.

MR. HILL: I have a printout of it somewhere here,
not here. Sorry. I have my printouts only, thank vyou.

Ckay. ©Ckay. Moving on, Mr. Baar, i1s it presumed

that -- under Evidence Code 664 it's presumed that an official
duty has been regularly performed, is that -- is that not
correct?

MR. BAAR: I can't testify about the Evidence Code.
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MR. HILL: ©Okay. And dc you have any reascn to
believe that Mr. Martello did not accurately state what the
City -- what the net operating -- what the cperating expenses
would be for 1982 in that memcrandum?

ME. HEHIR: Ccunselor, let me Jjust say that we're
getting to a point where you're starting to get beyond what we
would consider in a -- in this type of situation --

MR. HILL: Well, I think it's important here,

Mr. Hehir -- I understand your concern, but here, Mr. --

Mr. Baar has disagreed with Mr. Martello's statement of the
net operating expenses and I -- there's no basis in his report
to explain why Mr. Martello's sﬁatement of net -- of cperating
expenses 1s not correct.

MR. HEHIR: Well, then that might be the guestion
instead of going into more detail of what we would consider
scmething that would happen in trial.

MR. HILL: Okay. Mr. Martel -- or Mr. Baar, do you
have any reason to believe that Mr. Martello failed to make an
adjusﬁment regarding imputed management and administrative
expenses in his 1983 memcrandum, assuming one was reguired?

MR. BAAR: All right. This one. He would have been

required to do it 1if they were over 8 percent, and if they

were under, my understanding is he wouldn't have been required

to make an adjustment.

MR. HILL: Let's look at that City regulation you're
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referring to, 3.02. Ien't it true that 3.02 applies only when
the park owner voluntarily decides to seek an adjustment for
imputed administrative and management expenses?

MR. BAAR: You said 3.027

MR. HILL: Of RAC Sub 2, Section 3.02.

Next sglide, please.

MR. BAAR: Okay. This is on page 12.

MR. HILL: Yeah. There's nothing akbout 3. -- there's
nothing about that gection that mandates that a park owner
include an adjustment for imputed management and

administrative expenses, is there?

MR. BAAR: No. I don't -- I mean I don't -- yes, the
park owner is not allowed toc -- not reguired tc impute
expenses if they didn't record -- you know, they're not
allowed to -- they're not required to impute them if they did

the services themselves.

MR. HILL: OKkay. I'm sorry. I was referring to
Section 2.11, but that's the one you were reading from, I
assume. It's not the same one that -- the slide that we just
reviewed is the cone I'm talking about, but I used the wrong
section number. It's 2.11. |

MR. BAAR: So you were talking about the section
where it gayg when the landlord performs different services in
the base year and the current year --

MR. HILL: Yeah, right.
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MR. BAAR: -- an adjustment will be allowed?

MR. HILL: Yeah. And the question was there's
nothing mandatory about that section, is there?

ME. BAAR: No. I -- but first of all, that analysis
wag made pursuant to a return on investment standard, and I
made an adjustment because I was decing -- you know,
undertaking a maintenance of net operating income standard and
I felt there had to be comparability between the base year and
the current year.

ME. HILL: Let's skip ahead to the next slide.

Okay. Page 18.

Ckay. Mr. Baar, you made -- you came up with your
own formula for determination of an imputed base year, didn't
you, in this statement: Subject to the gap in available
information, an alternate calculaticn is included which
increases the 1982 operating expense level te an amount which
limits the rate of operating cost increases from.l982 to 2009
to the rate of increase in CEI?

Mr. Baar, has that -- that formula that you used ever
bzen approved by a court or used by you before?

MR. BAAR: Yes, it has.

MER. HILL: When?

ME. BAAR: Okay. The problem is I've prepared, you
know, more than 50 of these reports and I don't remember

specifically one -- which case it was used in, but I have used
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this type ¢f approach in the past.

MR. HILL: Okay. Okay. The last point I want to
address is your inflation indexing adjustment.

Mr. Baar, isn't it true that you apply a 50 percent
inflation indexing adjustment to base year net operating
income despite the fact that no such reduced inflationary
standard is set forth in either the City's ordinance or
regulations?

MR. BRAR: Well, I believe that the ordinance or
regulations say that base, you know, period net operating
income is presumed to provide a fair return, and there's no
provision in the ordinance or regulations setting forth how
much indexing is required. That's -- that's the issue.
That's my reading of the ordiﬁance.

"It doesn't -- if it said 100 percent was reguired,
I'd only use 100 percent. If it said 50 percent was required,
I'd only use 50, but my reading of it, it doesn't specify
here.

MR. HILL: Mr. Baar, isn't it true that in none of
the California cases to which you cite did the courts ever
apply less than 100 percent inflation indexing adjustment
where the city or rent adjustment board did not expressly
adept such a standard in advance of the hearing?

MR. BAAR: Let's -- I'm thinking for a minute.

In Escondido, there's no -- there's just a list of
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1 factors, and in that case, I used a less than 100 percent -- I

2 listed indexing at 100, 75, 50 percent to the best of my

3 memory, and the court and the koard used 50 percent, and the
4 court upheld it.

5 MR. HILL: Mr. Baar, wasn't there in that case a city
5 regulation stating that an inflation index adjustment must be
7 less than 60 percent? <Cite to page 15 of that opinion.

8 MR. BAAR: Was 1t the -- I'd have to go back and look
9 at the opinion.

10 MR. HILL: O0Okay. All right. Mr. Baar, let's see.
11 I'm trying to move quickly in accordance with your --

12 Okay. I have no further questions for Mr. Baar.

13 Mr. Brabant.

14 Gocd evening, Mr. Brabant.

15 MR. BRABANT: Good evening.

16 MR. HILL: I hear from my partner, Mr. Ccldren, that
17 vou had a tough day on the witness stand today. I understand
18 that vou apologized to the court for your methodeclogy and

19 opinicns in the court. Is that the case?

20 MR. BRABANT: No, I never --

21 MR. HEHIR: Wait, wait. Are you talking about a

22 different case or are you talking about tonight?

23 MR. HILL: In Orange County Superior Court today.

24 MR. HEHIR: Let's stick to the testimony tonight.

25 ME. HILL: Okay. Mr. Brabant, on page 19 of your
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report, you state: It is necessary to adjust the rental data
we do have for the closest two years of 1983 and 1985. Is
that true, that you adjusted the rental figures for the
comparable parts?

MR. BRABANT: Yes. I adjusted to 197% from the
only -- the closest two dates where we had rental information
from comparakle parks.

MR. HILL: Mr. Brabant, can you briefly summarize
what adjustments you did for the rental figures for the
comparable parks.

MR. BRABANT: Yes. You mean -~ oh, to get to my
adjusted figure for 19797

MR. HILL: What adjustments did you do for each park?
Did you do the same adjustment for each park?

MR. BRABANT: Yes, I did.

MR. HILL: And what adjustment was that?

MR. BRABANT: I adjusted at the rate of 6 and a half

percent per year for the four years between 1983 and 197S.

MR. HILL: And did you state on page 1% of your
report that there was no rental data from which you could
adjust the comparable rents? I guote: There 1s no rental
data to show exactly how much rents were being increased
during this four-vyear period.

MR. BRARANT: That's correct, because we didn't have

any rental data for 1979 to show increase -- what increases up
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to 1983. We just had to work backwards from '83 back to '79.

MR. HILL: So tc get right to the point, you
essentially estimated the adjustments you made to comparable
rents, didn't you?

MR. BRABANT: I estimated them based on the -- the
way the rents were increasing between the three-year period
1983 to 1986.

MR. HILL: I'm going to qucte from page 19 of your
report: After analyzing the available rental data, I have
made estimates of the adjusted 1972 rent for each c¢f the five
parks. From that data, I have been able to preovide an opinion
of the market rent of Ranch Mobile Heome Park in the base year
of 1979.

Is that -- that's what's stated on page 19 cf your
report, is that correct?

MR. BRABANT: Yesg.

MR. HILL: CQkay. ©Now, let's turn to page 20 of your
report. There you discuss your adjustments for each one of
the comparable rents. Mr. Brabant, did you use a different
estimated adjustment for each one of the parks or the same one
for each one of the parks?

MR. BRABANT: I calculated the percentage difference
between 13983 and 1986 for each of the five parks where we had
data for both of those two years.

MR. HILL: And those adjustments were made to the
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average monthly rent of the comparable parks, weren't they?

MR. BRABANT: Yes.

MR. HILL: Mr. Brabant, can you provide me with your
definition of market rent.

MR. BRABANT: Market rent would be the estimated rent
that ycu would expect, and in this case we're talking about
gpace rent in a mobile home park, if you -- you know, in the
open market, 1if vou allow reasonable time for, you know, the
property to be marketed and there was no undue duress on
either side, either party to the transaction.

MR. HILL: On page 5 of your report, you define
market rent as, quote, "the most probable rent that a property
should bring in a competitive and open market," closed quote,
ig that correct?

MR. BRABANT: VYes.

MR. HILL: Mr. Brabant, I don't know of any property
owner that sees the highest rent available on the market that
will decide to charge average rent, do you?

MR. BRABANT: I think -- I'm sorry. Yocur gquestion
was he wouldn't charge --

MR. HILL: Would a -- would a property owner cn an
open and competitive market decide to choose the average rent
of other competitors or would they try to get the highest
rent?

MR. BRABANT: Well, we're talking zbout a concept of

S5
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market rent for all of the spaces in this mobile home park. I
don't think it would make any sense at all to look at the
highest rent of one space in one park and then apply that to
all the spaces in the park you're appraising.

I locked at the average space rent in the comparable
parks and applied that same average to the subject park.

MR. HILL: Isn't the highest rent the rent that a --
that a property owner would seek on -- the highest rent that's
avallable on the open market, the one that a property owner
would normally seek?

MR. BRABANT: Well, the property owner -- sure, he
would try to seek the highest rent. Of course, the tenant
would try to pay the lowest rent.

MR, HILL: Mr. Brabant, isn't it true that California
Evidence Code Section 822 A4 and B exclude from evidence any
appraisal where the appraiser bases -- where the appraisal is
based on an adjustment of the comparable rental values?

MR. BRABANT: You're talking about Evidence Code in
imminent domain?

MR. HILL: It applies in other cases. If you read
Subsection b, it applies that same provisgion to all other
cases as well, and it says -- and it excludes from evidence
any testimony based on -- on an estimate of comparables, 1is
that correct?

MR. BRABANT: No, no. There's nothing in that
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Evidence Code that says you can't make adjustments to
comparables, and what that's talking about is appraising the
comparable.,

For instance, if you had a -- if you had an -- if you
were appraising a vacant commercial lot and you wanted to use
as a comparable a similar lot, but that lot had an office
building on it, but you decided, well, I'm going to ~- I
figure so they paid a million dollars for the office building,
I think the building is worth 500,000, so the land must have
been worth 50¢,000. That's appraising the comparable.

But you could certainly -- you are certainly allowed
to make adjustments To comparables.

MR. HILL: TI'm nct talking about adjustments, but
didn't you make estimates of the comparables here,

Mr. Brabant?

MR. BRABANT: No.

MR. HILL: Didn't you essentially appraise the
comparables here? |

MR. BRABANT: No, I didn't. I adjusted the
comparables based on market evidence from the data that we
had.

MR. HILL: No further questions of this witness.

CHAIR WERTHEIMER: Thank you.

MR. HILL: One moment, please.

CHAIR WERTHEIMER: You're done, great.

g7
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Ckay. The residents' lawyer, Chandra.
MS. SPENCER: I didn't know if he was done.

CHAIR WERTHEIMER: I guess I should have asked. Do

you have guestions?

MS. SPENCER: Pardon?

CHAIR WERTHEIMER: Do you have questions?
MS. SPENCER: I doc.

CEAIR WERTHEIMER: Okay.

MS. SPENCER: Thank you.

And I realized I didn't give my city of residence

when I came up here last. I don't know if it makes a

difference, but my office --

CHAIR WERTHEIMER: ©Oh, it doeg. You can't go on

unless you do.

MS. SPENCER: My office address is in Los Angeles,

but I'm a resident of QOak Park here in Ventura County.

CHAIR WERTHEIMER: And we're on a fact-finding

mission here.

staff,

MS. SPENCER: I understand.

CHAIR WERTHEIMER: Okay, gocod.

MS. SPENCER: I heard vyou.

So I'm going to address these questions generally to

and -- and I'm not guite sure what -- who amongst the

four members here want to answer them, but I'll leave it up to

you guys to pick and choose who 'cause there seems to be some
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division of labor here that I can't guite understand.

CHAIR WERTHEIMER: How about you just address to the
staff and they'll choose to whom.

MS. SPENCER: Perfect. That's exactly what I was
planning to do.

The first guesticn is with respect to the application
of the TDP restrictions to the park. Is it the staff's
position that the Rent Stabilization Ordinance because it was
subsequently adopted somehow supersedes the TDP restrictions
for the park?

MR. NORMAN: That's one of the reasons.

MS. SPENCER: Okay. Sc is it the staff's position
that the TDP restrictions as they exist in the TDP for this
park are not enforceable? |

MR. NORMAN: What we're stating is that this type of
application for a just and reasoconable return, there is no
mechanism in the rescoluticn for that type of application and
therefore it must be processed under the ordinance, the only
regulation that deals with that type of application.

MS. SPENCER: Okay. 8o is it the staff's position
then that if the Rent Adjustment Commisgion were to adopt --
or to -- to adopt a rent increase based on this just and
reascnable return application that the TDP restrictions are no
longer applicable and that the decision of the Rent Adjustment

Commission would then somehow supersede those?
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MR. NORMAN: We have no pcsition about whether those
other restrictions are valid or are invalid. What we're
saying is tc process a rent increase application, it must be
done through the ordinance.

I see you. If you look at the 84 rescluticn, the
11.5 percent rate of return is not tied in any way tc the
income of the tenants. BSo we feel that this can be processed
that way without having to address in this hearing the status
of those restrictions.

MS. SPENCER: Okay. f'Cause there was some discussion
in the staff report -- and I suppose it sounds like these
initial questions are best addressed to you, Mr. Norman.

There was some discussion in the staff report about:
The current ordinance does not -- and this is at page 8 of the
gtaff report in the first paragraph and the third sentence, it
states: The current ordinance does not exempt the Ranch
Mcbile Home Park from its purview and therefore wculd trump
any conflicting resclution.

So it's the staff's position that_the Rent
Stabilization Ordinance trumps Resolution 84-037, is that
my -- ig that what vyvou're trying to say there?

MR. NORMAN: 1In terms of this type of application,
yes.

MS. SPENCER: Okay. Has the staff submitted anything

to the City Council in terms of this application to determine
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whether or not the City Council isg going to come to a
cenclusion with regpect to that trumping discussion or has
this strictly been submitted to the Rent Adjustment
Commissicon?

ME. NORMAN: I'm not at liberty to say whether the
city attcrney's office has had discussions with Council --

MS. SPENCER: No.

MR. NORMAN: -- regarding that issue.

ME. SPENCER: That wasn't my question.

Has any formal request for a hearing or a
consideration by the City Council been made by staff to the
City Council?

MR. NORMAN: I'm sorry. For what though?

MS. SPENCER: For a determination as to whether or
not there's -- the resgolution trumps the ordinance.

MR. NORMAN: No.

MS. SPENCER: Okay. When did the Rent Stabilization
Ordinance first become applicable tQ this park?

MR. NORMAN: I den't think it's failr for me to try to
engage in a hypothetical. 1It's staff's position that it
applies to this application.

MS. SPENCER: So the -- the date on which the rent
stabilization first became applicable to thisg park is not
relevant to these proceedings, ig that what you're saying?

MR. NCRMAN: I'm gaying that thie is the first
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application which we are using the cordinance.

MS. SPENCER: Ckay. Well, let me direct this
guestion then toc Mr. Baar.

Mr. Baar, you seem to be the expert in all things
related to rent contrcl law. So I'm going to defer to you on
this question. The ordinance itself states that the base vyear
should be 1979, correct?

ME. BAAR: Yes, with the exception --

MS. SPENCER: With some exceptions. And that is
based on the -- the fact that the rent stabilizaticn when it
first came into effect in 1980 and therefore 1979 wculd be
presumed to be the year when there's fair market rents, is
that correct?

MR. BAAR: Right, that's my understanding.

MS. SPENCER: And that's consistent with the case law
about establishing base years, that the presumption is the
vear before and absent excepticnal circumstances cr Vega .
adjustments, that the year before a Rent Stabilization
Crdinance goes intc effect should establish what the fair
market value is, 1ig that correct?

MR. BAAR: I don't know. I don't think -- I'd have
to go back and look at the opinicns. I den't think they'wve
been that specific about saying what the base year shcould be
and more they said that whatever the base year is, it should

be a fair starting point.
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MS. SPENCER: So do you -- based on the fact that
this ordinance first went into effect in 1980, is it your
opinion that 1979 in absence of exceptional circumstances is a
fair starting point?

MR. BAAR: Yeah. Well -- ves, I believe it would ke
a fair starting peint, yeah --

MS. SPENCER: Okay.

MR. BAAR: -- or it 1is.

MS. SPENCER: So what i1f this -- as we know what
happened here, the Rent Stabilization Crdinance was never
actually applied to this park. 8o we have no -- we don't have
the =same presumption that the Rent Stakilization Ordinance
went inteo effect for this park in 1980, is that correct?

MR. HEHIR: Counsel, just really quick, are you doing
a hypothetical?

MS. SPENCER: Yezh. I'm trying to figure out what
difference -- what difference base vear makes for purposes of
determining what would be the fair base vear for the Rent
Adjustment Commission to apply and I want to see what the
City's experts are saying on this.

MR. HEHIR: Well, okay. As I told cther counsel,
just ~- we're trying to get to the facts of what their
testimony is and that's questions about the facts of their
tegstimony.

MS. SPENCER: OCkay. Would it be fair -- given the
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fact that the Rent Stabilization Ordinance has never been
applied to this park to date, would it be fair to use 2009 as
a base year?

MR. BAAR: Well, I guess more (unintelligible), if
you used 2009, you'd still have to start with a rent that
under the Vega concept, you'd have tc start with a rent that
reflected market conditions and --

MS. SPENCER: We'd have to figure out if you make
adjustments, but let's focus on -- right, I agree with you.
We'd have to figure cut if Vega even applies.

But would -- given the fact that there's never been
any application of the rent stabilization to this park, would
it be fair to use 2009 as the base year?

MR. BAAR: Yeah. 1I'd say when I answer that -- when
vou ask is it fair it's a little different than, yocu know,
what -- what i1g the purpose of the ordinance, but you know,
let's say in the abstract it is -- would it be
constitutionally fair, yeah, I think it would be
constitutiocnally fair.

MS. SPENCER: It would be constituticnally
reasonable, is that -- would you agree with that?

MR. BAAR: Yeah, veah.

MS. SPENCER: So in tﬁe rental -- in the park cwner's
application, their position is that somehow the -- and based

on my understanding of the attorney's memo that was prepared
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in June of this year, that somehow the rent restrictions
imposed by the development approvals expired as of 2007.

Did you read that in their application, that there
was a 30-year limit?

MR. BAARR: Well, I might have read it. I don't
remember.

MS. SPENCER: Ckay. And in that, he seems to suggest
that the first vyear that the Rent Stabilizaticon Ordinance
would be applied to this park would ke 2008, Did you see
that?

MR. BAAR: I don't remember that.

MS. SPENCER: Okay. Let's assume that he's right and
that 2008 is the first year that the Rent Stabilization
Ordinance coculd have been applied to this park, then based on
that fair and -- the reasonableness in terms of the
constitutional standard, would 2007 be considered a
reagsonakble -- a fair year to use as the base year?

MR, BAAR: Well, I'd say this, I mean you have to
look at -- vyou know, the applicable rent ordinance, but let's
say there was no ordinance, we're just discussing fair return.

MS. SPENCER: Okay. Let's say that the ordinance --
the first time this ordinance could be applied to the park was
in -- was in 2008. Let's assume that that's correct.

MR. BAAR: OQkay.

MS. SPENCER: Okay. Then would it be reasonabkle to
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use 2007 as a base year?

MR. BAAR: Well, I think -- I think it would be --

MS. SPENCER: From a constitutional perspective.

ME. BAAR: Okay. I think there would be zrguments,
you kneow, for and against using 2007.

MS. SPENCER: If the first time that the ordinance
were to be applied was in -- to this park was in 2008, would
1t be reasonable to use 1579 as a base year?

MR. BAAR: I -- I think it's reasonable there are --
you know, their rationale for doing that because, you know,
this was the starting point for rent regulation for what
you're looking at in corder to determine what's -- in order to
determine what's reasonable, you lock at the other parks.

So their rationale for going back to 197%, because
that's when the other parks weren't regulated, ag a starting
point and, you know, go there are rationale for doing that.

MS. SPENCER: And there's a rationale for using 2007
as a base year?

MR. BAAR: Yeah. I'd.—— I'd say there are
raticonale -- I'd gay there are rationale -- yeah, there are
rationale both ways.

MS. SPENCER: And -- and staff would agree that this
park is -- it does lend itself to an exceptional situation
given the history, correct? You would agree with that?

It's an exceptional -- I think the word's
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"exceptional" -- unigue history, it has a unigque history, vyou
would agree with that?

MR, BAAR: Yes.

MS. SPENCER: Have you -- have you ever been asked to
opine as to what a fair base year would be for a park who has
a history similar to this one?

MR. BAAR: No. This is the first case I've been in
with a park history like this.

MS. SPENCER: Where there's development approvals
which established the rent ceilings, is that correct? This is
the first time you've had to deal with that?

| MR. BAAR: Yes, as far as I remember, ves.

MS. SPENCER: And the scope of your expertise 1is
generally limited to rent stabilization ordinances which are
unilaterally imposed by the local body on the park owners,
correct?

MR. BAAR: That's been the standard -- yeah, that's
been the standard situatiomn.

MS. SPENCER: And have you ever had to opine as to
whether or not the fair and reascnable -- just and fair return
analysis should apply in a situation where the rent ceilings
are esfablished by development approvals as opposed to a Rent
Stabilization Ordinance?

MR. BAAR: No, I haven't -- I haven't dealt with that

issue previously.
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MS. SPENCER: So the application of the development
approvals and the temporary develcpment permit conditions and
everything that goes with that is beyond the purview of your
expertise, correct?

MR. BAAR: You mean how they work?

MS. SPENCER: Yeah, and what that means in terms of a
just and reasonable return, if anything.

MR. BAAR: Well, I see them as separate issues. I
mean 1if there's a development agreement or whatever, whatever
occurred, that's one set of standards, and I felt like the
just and reasonable under the ordinance was another set of
standards.

MS. SPENCER: Have you ever been asked to apply a
just and reasonable return analysis to a situation where the
rent ceilings were based on a -- a2 development agreement or
development approvals, we'll call them?

CHAIR WERTHEIMER: Counselor, I think he's been -- I
think he's answered that.

MS. SPENCER: Okay.

CHAIR WERTHEIMER: Can we go forward, thank vyou.

MS. SPENCER: Okay. Question te the staff: Has the
park ever attempted to register under the Rent Stabilization
Ordinance?

MR. NORMAN: To the best of my knowledge --

MS. SPENCER: Did the park owners --
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MR. NCORMAN: -- no.

MS. SPENCER: Okay. Has the City ever asked the park
to register under the Rent Stabilization Ordinance?

MR. NCRMAN: To the best of my knowledge, no.

MS. SPENCER: Now, let's go to -- again, probably
going back to Mr. Baar, does the applicability of the Vega
analysis differ if the rents are set based on a two-sided
development bill as opposed Co a one-gided Rent Stabilization
Ordinance?

MR. BAAR: Nc¢. I felt that the Vega -- the Vega
analysis is based on the concept of setting rents that are
comparable to other comparable prcoperties in a base year.

MS. SPENCER: OCkay. Well, let's talk about
comparable properties. Ig therxe -- has there been -- have you
done any analysis as to whether cr not there are cther
comparable affordable housing properties even within a
100-mile radius of the City of Thousand Oaks to determine what
the comparable rents would be for an affordable housing
project such as the Ranch Mobile Home Park?

MR. BAAR: Well, I saw that the Vega requirement
more -- what that has meant is meant comparable under -- with
market conditicns and I didn't see that the -- a property with
affordable housgsing provisicons was not operating under market
conditions.

MS. SPENCER: Sc isg there a market for affecrdable
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hougsing? TIs there a market rent that can be established for
affordable housing?

MR. BAAR: No. I mean affordable housing is based on
the concept that you set the rents according to a different
standard which is affordability rather than fair return or
market.

MS. SPENCER: TIt's not --

MR. BAAR: It's a different standard.

MS. SPENCER: TIt's not a free and open market. It's
a different set of circumstances.

MR. BAAR: Right.

MS. SPENCER: Let me ask that then te -- to you.

Help me with your last name, I apolcgi:ze.

MR. BRABANT: Brabant.

MS. SPENCER: Brabant, c¢kay. Mr. Brabant, have vou
ever -- have you ever done any appraisals of affordable
houging projects?

MR. BRABANT: Yes.

MS. SPENCER: Okay. 1Is there a market for affordable

housing? Is that something different than what we'd be

talking about in terms of the fair market here?

MR. BRABANT: Well, there's a markst. Are you
talking about the rental or sale of the units or are you
talking about developing a project and renting or gelling it

out?
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MS. SPENCER: To establish --

MR. BRABANT: Affordable to who?

MS. SPENCER: To establish rents for a very low
income affordable housing project, is there a way to do an
appraisal -- appraisal of other comparable very low-income
affordable housing to determine what the market is for that?

MR. BRABANT: Well, an appraisal of the property for
the wvalue to the owner of the property or are you talking
about the rental of the individual units?

MS. SPENCER: Appraisal for the purposes of
establishing what the rent should be.

MR. BRABANT: Well, again, the rents, they're not set
by market standards. They're -- they're usually subsidized
rents based on the income ¢of the -- of the residents. Sc it's
not a market-derived number that you’'re coming up with.

'MS. SPENCER: So is there -- are there any industry
standards for trying to figure cut what the rent should be in
a very low-income affordable housing project by using an
appraisal method?

ME. BRABANT: Well, sure, if vyour task is to wvalue
the entire project, let's say for lending purpocses or
something, they're going to want to know, well, how much
rental income is going to be prcduced by this project.

So you're going to have to come up with estimates,

well, if there are standards as to how many units have to be
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rented to very low-income residents that have a certain income

level and then others that are just low but not wvery low.

And then you move up the standard and you can -- but
it's not based -- it's not based on the market. That's based
on the income level and -- and how many of those wvarious types
of people have -- you have to rent to.

CHAIR WERTHEIMER: Counselor.

MS. SPENCER: Yes,

CHAIR WERTHEIMER: Can I ask you a guestion?

MS. SPENCER: Sure.

CHAIR WERTHEIMER: Are you just trying to establish
whether there's a standard market for open -- standard rates

and prices for an open market wversus one that has special

T

conditions on it set by cities relevant to income and age,
which this is -- this is about here?

MS. SPENCER: I'm trving to determine whether or nct
there are any industry standards within the appraisal industry
to try to help determine what the rent should be in thcose --
what the fair market for those -- if there is any such fair
market for low -- for affordable housing projects.

CHAIR WERTHEIMER: Is there such a difference, gir?
The open market versus something with so many special
concessions to it including what City's given for -- given

upfront for development and concessions?

MR. BRABANT: Well, not if vyou're calling it market
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rent. Yeah, I mean we know what the market -- we know what
rent was established for this particular project. So you know
what the starting rent was as a low-income project.

CHAIR WERTHEIMER: So is it fair to say that each
development based on -- whether it has a certain age to it
limitation and inccme limitation is unique and separate to
just that development, ergo you can't have a gtandard that
goess over city to city?

MR. BRABANT: There's not a standard like that that
I'm aware of.

CHAIR WERTHEIMER: Thank you.

M8, SPENCER: And let me direct actually a guestion I

think probabkly Mr. Prescott as the community development

director may have some knowledge of this.

Does the City have any other affordable hcusing-type
prejects within the City of Thousand Oaks?

MR. PRESCOTT: No. There are a number of affordable
housing projects within the city that are owned by -- by
either the Area Housing Authority, which is the housing
authority for the City of Thousand Oaks and cther nearby
jurisdictions and alsgo by non-profit housing providers such as
Mini Mansions.

MS. SPENCER: And are those rental propertieg?

MR. PRESCOTT: Those are rental properties.

MS. SPENCER: And does the City have any input as to
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what the -- in those properties as to what the rents are for
those properties?

MR. PRESCOTT: As Mr. Brabant testified, the rents
are usually -- or not usually, they're definitely set to meet
the income categories that the project is intending to serve.

In other words, a low-income project would have rents
up to certain levels depending on family size, based on their
particular income range, a moderate inceme would have higher
rents based on that income range and the requirements that
families spend nc more than a certain percentage of their
income for housing costs.

MS. SPENCER: So it's based on a percentage of the
median income for those income levels is where the rents --
the rent formula comes from?

MR. PRESCOTT: That's imputed to the formula. The --
the income categories are defined by percentage of the median
income. For example, a moderate income Is anywhere from 80 to
120 percent of median income.

MS. SPENCER: And this year -- I think I pulled this
number earlier, would you agree with me that this year's very
low income for Ventura County is in the neighborhcod of about
$30,000 for a single person?

MR. PRESCOTT: I can't -- I can't confirm or not
confirm that.

MS. SPENCER: Okay.
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MR. PRESCOTT: I haven't looked at that data.

MR. HEHIR: And Counsel, we're getting off -- off
subject here.

MS. SPENCER: Okay. ©Okay. 8o -- so if you're trying
to figure out what the rents that should be established for a
very low-income housing project, you use some other formula
cther than the fair market rents that you came up with of
$150, is that cocrrect?

MR. BRABANT: Yes.

MS. SPENCER: Do you know whether or not the rents
that were established in the 1977 letter that was submitted by
Mr. Hohn's accountant was -- were those consistent -- do you
know whether or nct those were consistent with very low-income
affordable housing rents at the time?

MR. BRABANT: ©No, I doen't.

MS. SPENCEE: And neither you -- nobody on staff was
asked to determine that, is that correct?

Correct, nobody was --

MR. BAAR: That's correct.

MS. SPENCER: Okay. So in terms of the Vega
analysis, the Vega analysis, you've done that strictly based
on free market, fair market conditions taking into no
consideraticn the affordable housing restricticns placed on
this project, correct?

MR. BAAR: Right, they're different concepts.
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MS. SPENCER: Okay. And you -- you would agree that
none of the parks that you evaluated to ccme up with this $150
a month failr Vega figure had any of the same reguirements that
the Ranch park did?

MR. BRABANT: Correct.

MS. SPENCER: Okay. 8o cne of the -- this is
directed to you, Mr. Baar. Where in the municipal ccde or the

resolutions did you find authority for estimating the 1982

expenses? What allowed -- what did you find in there that
allowed -- that you think allowed that to be done?

MR. BAAR: I think -- I think the -- the ordinance
allows -- I'd have to go back through it, but generally

there's a provision when yvou're looking at income and expenses
yvou can adjust them based on reasonability and I think that's
implicit on doing -- you know, in the power to do a fair
return analysis.

And you know, that's what I would say it's, you know,
based on that. 1I'd have to go back through the specific
language, but that's always keen uﬁderstood, that there can be
adjustments made if the income and expenses are un -- you
know, or should be adjusted for some reason.

MS. SPENCER: Let's move away from the income for a
minute and let's focus on the expenses.

MR. BAAR: Okay.

MS. SPENCER: The expenses, you -- the expenses that
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yvou came up with for 1982 --

MR. BAAR: Right.

MS. SPENCER: -- were based on an estimate and some
statistical extrapolations, is that correct?

MR. BAAR: That's correct.

M3. SPENCER: And that was based on an estimate
pulling from some other actual year figures, correct?

MR. BAAR: That's correct.

MS. SPENCER: Where in the ordinance does it say that
the Rent Adjustment Commission gets to make an estimate as
opposed to having the actual hard figures?

MR. BAAR: OQkay. I -- I -- I mean I think it, first
of all, has the power to take intc account other relevant
factors. And as I say, I think that's -- I'd have to go kack
through all the regulations. I don't remember specifically
what it says.

But I -- you know, I thiﬁk it's in these powers to
review the income and expenses and, you know, to make
adjustments.

MS. SPENCER: Okay. So Section 3 of RAC-2 is the
formula for determining what the -- what the adjustment can
be, is that correct?

MR. BAAR: I'm looking for 1it.

MS. SPENCER: Take your time.

MR. BAAR: You're talking about -- okay. Which
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gection are you talking about now?

MS. SPENCER: Okay. Section 3, the heading says
Determination of Eligibility for Rent Increases, pursuant to
the 1972 base year formula --

MR. BAAR: OQkay. I found it.

MS. SPENCER: You got that?

MR. BAAR: Yes.

MS. SPENCER: Okay. Now, RAC-E5 amends a -- one
portion of Section 3 which is 3.07, correct, at page 3 of
RAC-57

MR. BAAR: Okay. Page 3 and you're looking at 3.077?

MS. SPENCER: Correct. It states at 3.07 the amended
version: IA determination of eligibility for rent adjustment
under this resolution shall be conducted on the basis of the
comparison of two full years of data. You see that?

MR. BAAR: Yes.

MS. SPENCER: So would you agree then that by the
City's own resolution that there have.to be two complete years
of accurate data?

MR. BAAR: Well, it says two full years of daté and
whether or not it has to be accurate --

MS. SPENCER: It's not important that the data be
accurate?

MR. BAAR: No. Well, let me say this: I -- I -- I'm

not saying it's not important. I think that's the purpose of
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an analysis to make an adjustment and ccnsider, ydu know, what
weight to give it and how -- you know, its accuracy, et
cetera;

MS. SPENCER: Okay. GCoing to Secticon 4 of RAC-2:
Determinaticn of eligibility for rent increases when 1979 net
operating income and expense informaticn is not available, do
yvou gee that?

MRE. BAAR: I will.

MS. SPENCER: 1It's page 10 of RAC-2.

MR. BAAR: Ckay.

MS. SPENCER: Sc this is -- under this provision,
another yeér may be substituted based on the full first vear
for which records are available, is that correct?

MR. BAAR: That's_correct.

MS. SPENCER: And the premise of that_is that the
recoras have to actually be available, correct?

MR. BAAR: Yes.

MS. SPENCER: So the -- the reason behind -- would
you agree that the reason behind that is because expenses can
vary significantly from year to year?

MR. BAAR: Well, I don't -- I don't think that's --
the reason is, is because it's saying there has tc be some
record of the expense for the year.

MS. SPENCER: We have to know what the actual

expenses are. We need to know that?

1195
CTO 02396



CTO 02397

10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

25

MR. BAAR: Right.

MS. SPENCER: It's important tc know that.

MR. BAAR: Yes.

MS. SPENCER: And the reason it's important to know
that is to be able to evaluate the reagsonableness of the
eXxpense, correct?

ME. BAAR: Yes.

MS. SPENCER: And in order to evaluate the
reasonableness of the expense, yvou need to have the specific
data figures as tc what categories go into that cverall
expense, correct?

MR. BAAR: Yes. And as I pointed out in my report,
we had a very unusual situation here. We had a total -- we
had a tctal that was examined by staff at a former point. We
don't know what went into that examination, but it was
reviewed by staff.

It wasn't just something that the park owner wrcte
down when submitting the application now and as, you know,
there were -- there are ratiocnale, you know, or prokblems with
that kind of data, but on the other hand, there were ratiocnale
for using that kind of data.

MS. SPENCER: And we don't know what kind of analysis
was done by staff of the 1982 expense figures, correct? .

MR. BAAR: No. We don't -- they didn't say -- they

say that they reviewed it.
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MS. SPENCER: Okay.

MR. BAAR: Or put it this way: They clearly reviewed
it.

MS. SPENCER: And cone of the categories of expenses
that's significant for this park is management and
administrative expenses, correct? That's sort of the biggest
big ticket item?

MR. BAAR: It's a significant expense, yes. It might
be the biggest. I just have to go back. I'm not disagreeing
with you.

MS. SPENCER: And the management and administrative
expenses for -- under the current application need to be
compared to the management and the administrative expenses of
prior years to figure out whether -- whether or not the dollar
amount we have now 1ls reasonable, correct? We need =ome
higstorical data to compare the two?

MR. BAAR: Right. Well, let me say this: What I did
wag -- you know, we didn't have the data going back tc base,
and =o that's why I assumed that these -- vyou know, I assumed
they were proporticonate in the base year to what they are now.
That's why I did that.

MS. SPENCER: You presume that, but you don't know
that for a fact?

MR. BAAR: Well, because they had these non-record

expenses. So I made an adjustment because the park owner was
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managing the property and so it wasn't recorded. So we did --
I felt I did the best under the circumstances which was, you
know, presuming they had the same ratio.

I mean even if you have the total records, this is
the kind of, you know, adjustment that are commonly made when
there's off-the-bock expenditures, type of off-the-book
expenditures because they're not recorded because they're dones
by the owner.

MS. SPENCER: One of the things that the Rent
Stabilization Ordinance requires is that the -- and the
regulations require is that the expenses be reasonable in
accordance with industry standards, is that correct?

MR. BAAR: Well, you'll have to point me to the
section. I mean I believe that.

MS. SPENCER: Well, let's -~ let me find it real
guick. Give me just a minute.

Section 2.117 of RAC-2Z states: Operating expenses
must be reascnable. Whenéver a particular expense exceeds
normal industry standards in the base year or in the current
year for which a rent -- for which the application for a rent
increasge is made, the Rent Adjustment Commission shall
determine whether the expense is reascnable.

Do you see that?

MR. BAAR: Yes.

MS. SPENCER: Has any determine -- I'll direct this

122



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to all the staff. Has any determination been made by staff as
to whether or not the specific expenses for either the base
year or the current year being reguested to be included in
this application by the owner are reasonable under that
standard?

MR. BAAR: Well, first of all, the overall expenses,

you know, compared to, let's say, what a -- for a park this
gsize were reasonable, let's say, compared with what a -- you
know, a market rent. They were reasonable in -- the ratio of

expenses was reasonabkle.

And secondly, and this is a little complicated, what
happened is because, you know, the lack of data and also you
had this, you know, factor even if you had the data, the owner
was deoing their own work, so it was off the record. §So you
had no record of it.

But by making the base year expenses a percentage of
what the current year expenses were, this was the type of
compensating adjustment in the sense that if the current year
expensges were high, I said the base yesar expenses were a
percentage of those.

So this provided, you know, a type of compensation
because basically in a net operating income -- in a
maintenance of net operating income analysisg the critical
factor is the comparison. And here I, you know, used -- said,

well, 1t would be reasonable that these expenses went up by

123
CTO 02400



CTO 02401

10

11

12

13

14

15

15

17

18

15

20

21

22

23

24

25

the CPI since the base year.

MS. SPENCER: Isn't the critical factor what actually
happens at this park? Because you start with the first vyear,
the base year and you figure out whether or not the expenses
were so out of bounds with what was going on with the income
that you need to give them additional -- an additional
increase in the rent, is that correct?

We -- we started -- isn't that correct, that you'wve
got to really do an in depth analysis of whether or not the
expenses were out of balance with the income increases,
correct?

MR. BAAR: Well, okay, what you're saying is that
the -- you know, if the income increases weren't adeguate to
cover the expense increases.

MS. SPENCER: The allowable income increases.

MR. BAAR: Right.

MS. SPENCER: That's the purpose ¢f a just and
reasonable return type provision in the maintenance of net
operating income, is expenses are going up but your income
isn't going up, correct?

MR. BAAR: Right.

MS. SPENCER: Qkay. So one ceomponent, one very
significaht component of that is the actual operating expenses
for both the base year and the current year, correct?

MR. BARAR: Yes. And the problem here is though, you
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know, as I point out in the report is severe limitation and
this happens in other cases, too. You're going back a very
leng period. You don't have all the data. You don't have all
the information.

And secondly, as I pointed out, even if we had all
the information, we have this problem of a lot -- the expences
weren't recorded in the base vear, a substantial percentage of
them.

MS. SPENCER: And one of the things a Rent Adjustment
Commission is allowed to do is if they don't have enough
information, they can ask for it, "Give me more data,"
correct?

MR. BAAR: Yeah. They were -- the park owner was
asked for all they had.

MS. SPENCER: Okay. The park owner did provide I
think it was about 888 pages of receipts for -- for expenses,
correct?

MR. BaAR: Yes.

MS. SPENCER: Did anybody on staff go through those
receipts and make sure that what they were claiming for
expenses was reagonable and allowed under the cordinance or did
you just presume that everything they asked for was ckay?

MR. BRAR: ©No. We -- we did not go through the
receipts, but I -- and that's correct. But I alsc to put this

in perspective, one, the overall expense level was reascnable.
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And secondly, if we had reduced those expenses,
because of the fact that we didn't have the '82 data, 1f we
had reduced those expenses because the '82 expenses were based
on the 2009 expenses, we used the inflation adjustment, we
alsc would have been reducing the '82 -- reducing the '82
expenses and increasing the NOI. So I don't think it would
have had a substantial impact on the cutcome.

MS. SPENCER: Well, the rent --

MR. BAAR: But I see the point you're making, but I'm
gaying I don't think it would have had much of an impact and
we had such other factors which were so enormous in this case,
the NOI adjustment and the base rent adjustment, that I.ddn't
think this would have had much impact.

You know, in a perfect world, I'd say yes, we could
have gone through the, you know, 800 pages of receipts.

MS. SPENCER: Now, the Rent Stabilizaticn Ordinance
in its implementing -- I think we're calling them regulations,
the RACs, we're calling them regulations, they actually
provide for a maximum of an 8 percent cap on management and
administrative expensesg, don't they? |

MR. BAAR: Yes, they do.

MS. SPENCER: And this -- the management and
administrative expenses of this park well exceed that 8
percent cap, don't they?

MR. BARR: Right, but --
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MS. SPENCER: And they alsc don't allow for -- they
only allow for certain categories of expenses to be included
in management and administrative expenses, correct? They have
an enumerated list?

MR. BAAR: Right, right.

MS. SPENCER: Is travel expenses in there anywhere?

MR. BAAR: That, I don't remember. But then -~ see,
but what I did, whatever overestimate that -- or whatever --
let's say they had an overstatement of management and
maintenance in the current year, by making the base year a
percentage of the current year, there was a compensating
adjustment.

I understand what you're saying, but there was a
compensating adjustment. So if the current year expenses were
inflated, the base year expenses were made proportional to
those and -- because we didn't have the actual, you know,
data.

And I think under these particular circumstances this
was the best kind of analysis that was possible.

MS. SPENCER: Okay. I have another question.about
the expenses. The park owner was permitted a 20-year straight
line depreciation of their $500,000 initial investment of
$18,700 and change, correct? Back in the early --

MR. BAAR: Right.

MS. SPENCER: ~- development approvals?
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MR. BAAR: Right. 1I'm taking your word for it. They
were allowed 18,000 & year depreciation.

MS. SPENCER: It was a 20—year'straight—line
depreciation, correct?

MR. BAAR: I believe you. I don't remember.

MS., SPENCER: Qkay. So that was in 19767

MR. BAAR: Right.

MS. SPENCER: Which 20 years is up in 19%6. Why --
why did you give them a depreciation expense in 2010 in your
report?

MR. BRAAR: I didn't. When I was using the net income
comparison, I kept the depreciation, but I didn't keep the
depreciaticn in the net operating income analysis. I took it
out .

MS. SPENCER: Didn't you adjust the current yvear net
operating income in -- I thought I saw something in your
report where you gave them back this depreciation expense. 5o
you're saying that your -- none of your analysis that you
relied on included the depreciation expense?

MR. BAAR: The only place I included it was when I
made the net income comparison.

MS. SPENCER: Uh-huh. When you were trying to figure
out what the net operating income was for 2010, vou allowed --
afforded them an $18,000 depreciation expense, isn't that

correct?
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MR. BAAR: No.

MS. SPENCER: Ckay. I thought that you reduced the
net operating income this year by the 18,000 depreciation
expense. That's the way I read your report. You're saying
I'm inccrrect?

MR. BAAR: Yeah, that's not my -- yeah.

MS. SPENCER: OQkay. I've been known to be wrong a
few times in my life, so.

211 right. Then the next question I have is -- let's
talk a little bit akout this issue of the recapture. It's the
staff's position that under the Rent Stabilization Ordinance,
a park owner is entitled to recapture the 31 of 33 vears that
they didn't take a rent -- didn't impose a rent increase on

the tenants through the just and fair return formula, correct?

MR. BAAR: Well, just a minute. Let's -- I just want
to make some things clear, so -- because there are
different -- different meanings of "recapture," you know, and

obvicusly let's just make it clear. When you say "recapture”
you don't mean charge rent for back years?

MS. SPENCER: No, but you get to ask for it now.

MR. BAAR: Well, okay. I don't know -- I did the
analysis -- you know, I did a maintenance of net operating
income analysis according to a certain methodology. I
mentioned in the report what would have happened if they had

implemented those increases, you know, what their current rent
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level would be.

And as far as a right to recapture it, I mean it's
more I did a fair return analysis under the rent control
ordinance. I didn't make a determination of what rights the
park owner had except I locked from the perspective of a rent
control analysis.

MS. SPENCER: Let's go through -- let's talk about
that concept a little bit in the context of the City's rent
control ordinance. In the -- in RAC-2, Section 2, page --
that's page 3 of RAC-2, there's a formula for determining net
operating income.

MR. BAAR: Just a second. 0Oh, here it is. I have
it.

MS. SPENCER: Okay.

MR. BARR: Okay.

MS. SPENCER: So net operating income is determined
by subtracting the annual operating expenses from the gross
total income and that's what you did.

MR. BAAR: Right.

MS. SPENCER: Okay. So when you were calculating
grogs total income under Section 2.01 for the current year,
you included the actual rental unit income which is Section A,
correct?

MR. BAAR: Right.

MS. SPENCER: Section 2.01, A is the gross -- the
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rental unit income.

MR. BAAR: Rental income, right.

MS. SPENCER: That's the actual cash the park owner
received from the residents of this park, correct?

MR. BAAR: Right. Well, there also -- I think there
was some utility income which was excluded.

MS. SPENCER: Okay. You excluded that. You didn't
include that?

MR. BAAR: Right, that I saw as an offset.

MS. SPENCER: There's no garade and parking income
and no stores and offices income, correct?

MR. BAAR: That's my understanding, yeah.

MS. SPEENCER: There's also a provision here_where it
states that you're supposed to include the adjusted income for
below-market rentals. You see that?

MR BAAR: Yes,

MS. SPENCER: Now, under Section 2.05, it defines
what éonstitutes the adjusted income for below-market rentals.
When you did your analysis, did you apply Section 2.05 to
adjust the income for below-market rentals for the 2000 -- for
the current year, for the 2009 ?ear?

MR. BAAR: No. I saw this as having a different

purpose. This was -- you know, when you loock at the example

here, I see thig as making sure that the -- if the landowner

has a right to charge somebody more money that they -- you
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know, let's say -- let's say they're giving space to a
relative for $100 and it's worth $300, they can't say, "Well,
I'm only getting $100 for that." I saw that as having a -- I
see that as having a different purpose.

MS. SPENCER: OQOkay. Well, what that ordinance
gays -- or what the resolution says is: Adjusted income for
below-market rentals is an amount representing the difference
between the actual rent collected and then what the landlord
could have collected if the rents -- if the units had been
rented at their full market value.

Exemption -- examples, excuse me, of below-market
rents may be units occupied by the landlord or landlord's
family, the unit of a resident manager or any unit where the
rent increase is permitted by the rent stabilization or the
regulations and guidelines of the Rent Adjustment Commission
could have been made but have not been made because of the
landlord's rental policies and purposes.

Would you agree with me that this Iandlord could have
made rent adjustments between 19 -- for the -- for all 33
years between 1%77 and 20107

MR. BAAR: Yes, he could have made -- I -- yes --
no -- yesg, he could have.

MS. SPENCER: And he didn't make thosgse rental
increases for 31 of those 33 years, correct?

MER. BAAR: That's correct.
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MS. SPENCER: 8c did yvou -- and if you go on to
Section 3.04 at page 5 -- excuse me, 3.03 of page 9, for the
formula to determine -- you determine the current year net
cperating income in accecrdance with the provisions of Sections
2 to 2.17. You see that?

MR. BAAR: Right.

MS. SPENCER: So you're supposed to determine the
current year net operating income in accordance with all of
those sections including 2.05, correct?

MR. BAAR: I understand it, but I don't think -- you
know, reading this, I don't see as -- that's the burpose 50
you can impute income to the park owner that they didn't take
and can now charge.

MS. SPENCER: Didn't -- doesn't the ordinance say
exactly that in its pléin language, that for the current vear
you have to impute the income that they could have charged but
they choose not to? Doegn't it say that?

MR, HEHIR: Counsel, we're getting into an
argumentative state here and this is, again, not a trial or
courtroom. So this is --

MS. SPENCER: Ckay.

MR. HEHIR: Ask him his opinicn, he gives his opinicn
and go from there.

MS. SPENCER: How do you interpret that provision of

the ordinance then --
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ME. HEEIR: And one more thing, please --

MS. SPENCER: -- for the current vear?

MR. HEHIR: -- since we're trying to get his
information, Counsel --

MS. SPENCER: Uh-huh.

MR. HEHIR: -- please make sure that you let -- give
him time tc answer as well. -

MS. SPENCER: Okay.

MR. BAAR: What I see the purpcse of this provision
is so that somebody doesn't come in, they apply for a rent
increase and tﬁey say, "I'm only getting $100 income," they
get a rent increase based con that and the next day they charge
5 -- you know, 500 because that's what they could have
charged.

I mean when 1t -- it talks about, you know, non --
you know -- you know, rentals tc family members, the resident
manager, et cetera, it's a provision in here so
pecple can't -- sc park ownerg can't understate their income
and then, you know, again on that basis get a rent increase.
And I don't see that -- this is not this kind of case.

This is a case where the park owner didn't take the
rent increases and can't -- you know, under the affordable
rent agreement cannot get them.

MS. SPENCER: Well, under your -- that interpretation

of the purpose, how doeg that last -- those last couple
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clauses come into play? How can you have this apply in any
circumstances other than the circumstances that we have

exactly here?

MR. BRAR: Well, I told vyou, it -- it could apply in
the situation where, let's say, somebody's rent -- you know,
renting to a relative or non -- you know, or manager,

non-arm's length transaction. And I think if yvou combine this
with the -- you know, you have the price level adjustment
prcvisions and the regulations.

MS. SPENCER: Which is just for the base vear?

MR. BAAR: No, it's -- it's more than that.

MS. SPENCER: The price level adjustment is conly
added per Section 2.04 to the base year, correct? There's no
price level adjustment for the current year other than

possibly 2.057?

MR. BAAR: No. I want to -- just a minute.

Qkay. This -- I'm locking at my repcrt. There's a
provision that a just -- my understanding is that the owners
were entitled to a price level adjustment 1f -- in crder to

make up for situations where they didn't implement rent
increases that they could have.

MS. SPENCER: But according to the ordinance, the
only wording I see about price level adjustment is in Section
3.04 which conly applies to the base year. I'm trying to

figure out what we dc about the current vyear, if anything,
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under your analysis of this Rent Stabilizaticn Ordinance.

MR. BAAR: Well, I think it applies to meore than the
base year because it refers where rent increase is permitted
by the Rent Stabilization Ordinance or the guidelines could
have been made, but that -- so that clearly has to refer to
increases that were made after the base year cr could have
been made after the base year but weren't.

MS. SPENCER: So it sghould apply to the current year?

MR. BAAR: Right. Well, I think --

MS. SPENCER: Okay.

MR. BAAR: I think the purpose cf it is to provide
that an owner can get an adjustment to make rent increases
when they had the power to make them but didn't make them in
the past.

MS. SPENCER: All right. Does -- doesg Resolution
84-037 allow for you to -- ig that a use it or leose it
provision or does it allow for a recapture for the years where
the increase was not taken? If you have any opinion on that.

MR. BAAR: Just a second. I want to --

Qkay. Just a minute. ©Okay. S0 go to the section
you're referring to --

MS. SPENCER: I'm actually referring to Resolution
84-307.

MR. BAAR: 37, right.

MS. SPENCER: Doeg that allow for a recapture of
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prior years or allow an owner to make up for not taking rent
increases for 31 of 33 years?

MR. BAAR: No. This -- this -- this regulates the
affordable rent -- this is -- this involves the affordable
rent restrictions, not the rent control cordinance.

MS. SPENCER: Right. I understand that, but there
was some discussicn in the reports that 84-037 doesn't allow
for recapture whereas the Rent Stabilization Ordinance does.

MR. BAAR: That's correct.

MS. SPENCER: Okay. When you came up with your
recommended -- reccmmendations for the rent increase using the
just and reasonable return analysis, did yvou take into account
whether or not the between 12,000 and possibly $30,000 a year
annualrincome for theze residents could actually afford those
rents that you were recommending? Did you take -- did you
take any of that into consideration?

MR. BAAR: No, because the fair return law has
been -- ig -- is to provide an owner a fair return, and the
rent controls have prevented -- the purpose is to prevent
excegsive rent increases. They're not laws that tie the rents
to the income of the tenants, the rent control laws as opposed
to the affordability -- well, the affordability agreement
didn't do it directly.

But the rent control was -- in fair return analyeis,

that hasn't been a fair return analysis where -- where the
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allowable rent is dependent -- is a -- you know --

MS. SPENCER: Is income dependent?

MR. BAAR: Yeah, is dependent --

MS. SPENCER: Income of the residents, of the
homeowners.

MR. BAAR: Yes, vyes, because the fair return is
more -- you know, to guarantee somebody a constituticnal fair
return and -- while preventing excessive rent increases.

MS. SPENCER: Did you -- now, under Section 5-25.06,
administrative adjustments to rent, which is -- subsection (b)
is where the just and reasonable provision is. It states
that:

The commission shall have the authority in accordance
with such guidelines as the commission may establish to grant
rent increase -- To grant increases in the rent for a rental
space or spaces located in the same mobile home park upon
receipt of an application for adjustment filed by the landlord
and after notice and hearing if the commission finds that such
increase is in keeping with the purposes of this chapter and
that the maximum rent or maximum adjusted rent ctherwise
permitted pursuant to this chapter does not constitute a just
and reasonable rent on the rental space or spaces,

Whoever crafted that, that was a very long sentence.

Did you -- anybody on City staff make any findings or
make -- do any investigation as to whether the rent increases
138
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recommended by you were in keeping with the purpcses of the
chapter?

MR. BAAR: Well, the -- the rent controls are --
they're a balancing -- they're a balancing mechanism by
preventing excessive rent increases, and I'd say it was in
keeping -- g0 the -- and at the same time a fair return had to
be -- has to be permitted.

MS. SPENCER: Okay. We got the fair return, the just
and reascnable return part, but the purposes of the chapter
are set forth in Secticon 5-25.01, did anybody on staff prepare
any findings as tc whether the rent increases that you
proposed are in keeping with the purposes of the chapter?

That 's my question.

Did anybody make such findings or recommended

findings?

MR. BAAR: No. We did -- we did nct -- the analysis

that I did was a fair return analysis.

MS. SPENCER: Okay. Sc it wasn't aétually an
analysis of what's required under the Rent Stabilization
Ordinance. It's just part two of that. Part cne hasn't been
done?

MR. BAAR: Well, I'd say part of the fairrreturn
analysis on one hand is to, ycou know, provide park owner with
the constitutional right to a fair return, but also it's --

it's a methodology designed to prevent excessive rent
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increases because it ties the rent increases to the operating
cost increases and the CPI.

MS. SPENCER: Anywnere in your report did you take
into account the investment-backed expectations of these
residents and their trailers after 31 of 33 years of not
getting any rent increases and being told they wouldn't get
any? Was that taken into consideration?

MR. BAAR: Well, I guess my reaétion -- that's not a
fair return issue if they were told they wouldn't get any,
that's ancther type of legal issue.

MS. SPENCER: And actually the Rent Stabilization
Ordinance says that if the contract dcesn't allow for the rent
increases, the Rent Stabilization Ordinance Can't over --
can't supersede that, correct?

MR. BAAR: Well, I doﬁ‘t know -- I don't know if the
ordinance says that, but that's my understanding that's the
way contract law would work.

MS. SPENCER: Well, actually the.ordinance does say
it at RAC-2, Section .03, no rent increase granted pursuant
to the above shall be construed to permit landlords to raise
their rents in violation cf any terms or provision of a
written lease.

Did anybody on staff try to figure out whether there
was anything on these residents' leases that would prevent

this rent increase from going into effect?
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MR. BAAR: No. 1I'd say that -- that -- put it this
way: This was a fair return analysis that were -- I'll talk
about myself. You know, I did a fair return analysis and, you
know, I didn't do analysis of whether there's a lease that
overrides the -- you know, or supersedes or preempts whatever
park owner is allowed through the fair return analysis.

And I see that as something beyond the scope of the
fair return analysis. I'm not saying it's a factor that
doesn't exi=st.

MS. SPENCER: So my guestion is to all of staff, did
anybody do that, make any kind of investigation into that for
the Commiszion's benefit?

MR. NORMAN: No.

CHAIR WERTHEIMER: Counselor.

MS. SPENCER: And the last question, if you don't
mind, is -- did -- was there ever any consideration taken for
the fact that this owner didn't pay the Rent Stabilization
Ordinance fee and the required late fees in determining income
and expense figures?

MR. BAAR: No, I didn't consider that.

MS. SPENCER: QOkay. I'm done. Thank you.

CHAIR WERTHEIMER: I have a question for you.

MS. SPENCER: Yes,

CHAIR WERTHEIMER: Do any of the tenants in this -- ‘

in Ranch have leases with the owner?
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MS. SPENCER: Absolutely.

CHAIR WERTHEIMER: Any or -- or all?

MS. SPENCER: ©Not all.

CHATR WERTHEIMER: Just some?

MS. SPENCER: Many. The rent stable -- the mobile
home residency law requires that the owner have written
leases, but not all of the residents have written leases.

CHAIR WERTHEIMER: What's a fair percentage that has
them? What's -- what's the percentage that exists?

MS. SPENCER: My residents are telling me 50/50.

CHAIR WERTHEIMER: Thank you.

Are there any questicns?

Okay. Are there any guestions from the dais?

Mike?

Brenda?

Bea?

COMMISSIONER FERRUZZA: 1Is there any documentation
that says that this park had a 30-year expectation to do low
income?

MS. SPENCER: No. The documentation has no time
limit.

COMMISSIONER FERRUZZA: Okay. Why didn't Mr. Hohn
increase the rents over that pericd of tCime?

CHAIR WERTHEIMER: Bea, our guestions are to the

staff, not to the -- not to the counselor.
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MS. SPENCER: And frankly that's just a gquestion I
can't answer.
CHAIR WERTHEEIMER: At this time -- for this time

right now, ocur gquestions are going to be directed to the

staff.

COMMISSIONER FERRUZZA: They'll make a
presentation --

CHAIR WERTHEIMER: Yeah, they'll make a presentation
another date. So we'll save them.

I do have a question for the staff. It was discussed
earlier if you use 2009 as base year and it was questicned was
it fair. Let me ask you, is it equitable and reasonable for
both parties the way you did it or if you were to use 2009 as
the base yvear estabklishment?

MR. BAAR: Well, it's cone type of analysis you can
use, but I'd -- I'd say the maintenance of net operating
income analysis is based on a starting point. You try to get
pre-regulation and if not, I think it's better to get near it
and then loock at if somebody was charging a reasonable rent in
the base year, what would they he entitled to today.

If vou do an analysis based on 2005 comparable rents,
it would be based on a combina -- it would loock at a
combination of rent control increases and exempt increases.

And I deon't know how -- what proportion ¢f tThe rent

increages in the parks were exempt and proportion were rent
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controlled. But I do see that the increases in the parks were
substan -- were above what the annual adjustments were. So
you'd get a different type of analysis.

I mean that's my answer. You'd get scomething
different. You could do it.

CHAIR WERTHEIMER: Would it be fair to both sides if
you did de it? Would it be balanced or egquitable? 1I'11 take
the word "fair" out of it.

MR. BAAR: Well, it's something -- I mean there are
arguments about, yocu know, why you could -- ratioconale cof why
you could say it's fair and on the other hand, I don't know
if -- I'd say it's less consistent with the rent control
crdinance.

CHAIR WERTHEIMER: Thank vyou.

Real guick, Counselor, would you submit the leases
that do -- the leases that exist and that are in effect to the
board, to the committee.

MS. SPENCER: I will do my best tc gather those.
It's been one of the time-crunch considerations, but I'll
get as many as I can to you. I actually did submit one copy
of one in your --

MR. NORMAN: Are they in the PowerPoint?

MS. SPENCER: -- PowerPoint presentation, but I'll
gather as many as possible prior to the next hearing.

CHAIR WERTHEIMER: We'd like to see all those that
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are in effect.

MS. SPENCER: I will do my best, thank vyou.

CHATR WERTHEIMER: Thank vyou.

VICE-CHAIR SHELDON: Yeah. My question is, 1f the
rent control is intended to prevent unreasonable rent
increases --

THE PURLIC: We can't hear. Can't hear.

MR. PRESCCTT: A little closer to the --

VICE-CHAIR SHELDON: I'm -- I apologize.

If rent control is intended to prevent unjust or
unreasonable rent increases, how are they able to go back and
collect all of these rent increases at once or to -- even to
collect even a few rent increases at once, how is that
reagscnable?

MR. BAAR: Well, the underlying concept is the rent
increages should be -- instead of markets not working because
you have a captive gituation and what's reasonable is rent
increases that reflect operating cost increases and ~-- and
inflation.

And go you could say, well, you know, locking -- you
could look over a period and say, lcook, over these 10 years,
you know, here's the operating cost increases, here's the
inflation, so this should be what the rent is as opposed to
the market and --

VICE-CHAIR SHELDON: It'g still within the sgpirit or
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the intenticn?

MR. BAAR: Well, I guess, I want -- I'll just throw
this out and I'm not -- I'm not saying itf's some absolute
right or wrong in the world, is -- what happens is 1f you say,

you know, somebody can never recapture what they didn't
charge, what vyou're saying is you have to charge everything
you possibly can otherwise you can never get 1t back.

And so that can create a situation where, vou know --
you know, let's look at other situations that -- you know,
other cities I've geen. Well, if the park owners can't
increase the rent this year, they can never increase it and it
they don't increase 1t this year, the residents are saving
money because is it better to get the 5 percent increases each
yvear and have to pay them all those years or otherwise -- you
know, subsequently vou have a big jump. So the drawback is
that's a huge shock.

But on the other hand, in the meantime, residents
have been getting a substantial saving. So, you know, I
imagine --

VICE~CHAIR SHELDCON: I certainly understand that, but

I -- I -- I mean it feels like there was a chcoice made there,
go.

CHAIR WERTHEIMER: Chris -- Mr. Norman, do you have
any follow-up questions for your witness -- for your experts?

MR. NCORMAN: No, Mr. Chair.
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CHAIR WERTHEIMER: Anvthing more?

Yes, ma'am.

MS. SPENCER: My co-counsel reminded me that the
owners may actually have copies of those written leases as
well. So we'll gather what we can, but the owners may
actually also have them and be able to submit those to the
Commission for the ones that we are not able to locate,

CHAIR WERTHEIMER: Okay. We still would like them
from the tenants, thank you. Those would be more accurate,
right.

We find this tc be a good time for a reasonable break
and ig there a meotion to continue from the dais for -- to
continue our meeting till next Monday, which would be December
13th, 20107

COMMTISSIONER FELDMAN: I move that we continue this
till -- is it December --

CHAIR WERTHEIMER: 13th.

COMMISSIONER FELDMAN: -- 13th, right. I move that
we continue to 6:00 p.m., December 13th.

| CHAIR WERTHEIMER: And we will -- vyes?

MR. HILL: May I be heard?

CHATR WERTHEIMER: Yes.

MR. HILL: We've brought our experts here at
considerable expense and time on their behalf and we would

object to a continuance at this point on that basis, thank
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you.

CHAIR WERTHEIMER: So noted.

MR. HEHIR: Then the procedure would be that if you
want to discuss this motion, you can discuss it. If not, you

need to move forward and vote on it.
CHAIR WERTHEIMER: Ig there any discussion on the
motion presented by counsel?

MR. HILL: Sorry, I have another statement to make.

Qur -- one of our experts is not available next Monday.
CHAIR WERTHEIMER: Let's -- okay. Noted.
We will vote to -- yes, Bea.

COMMISSIONER FERRUZZA: Could we ask them how long
they think it would take.
CHAIR WERTHEIMER: Counselor.

MS. SPENCER: Is that question directed to both

gidesg?

CHAIR WERTHEIMER: To both sides, sure.

MR. HILL: Thirty minutes for each of our two
experts, your Honor -- or Mr. Commissioner.

CHAIR WERTHEIMER: We are going to vote on this
moticn. We feel this is a reasonable time based on -- and

vote on it from here.

ME. HILL: There hasn't been advanced notice of the

time. I think we'd need to work out a time when our experts
can be here. They went through considerable time and expense
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to be here.

And we -- we were told by the City that their
presentation would be 45 minutes. It went two hours. We took
a half an hour of cross-examination. The tenants took an hour
of cross-examination -- hour and a half of crogs-examination.
In a normal proceeding of this type, a quasi judicial
proceeding, the applicant would go first and thén the
applicant would go last.

Here, the City taking on the de facto representation

of the tenants went first. The tenants are going to go last.

This is totally contrary to due process and -- and we need an
opportunity to have our -- our experts here to present their
testimony.

We'd be glad to work out a date that would
accommcdate both interests -- or all interests.

MR. HEHIR: Chairperson, first, if I may, I do not
believe that there is any lack of due process. We have given
everybody, both parties, a chance.

As far as staff 1s concerned, I believe staff's
position was an independent position. That's why we have an
attorney here representing the tenants as well.

But just, again, for this motion, we have to lock at
a time that they expect for their experts plus any
cross-examination time, plus cross-examination from tenants’

attcrney and of course our questions that you might have from
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1 the Commissioners. So that is a thing that you have to think

2 abcut.

3 Again, it's your motion, but those are the factors I
4 want you to make sure you understand.

5 CHAIR WERTHEIMER: I understand it. We do have a

6 motion cut there and let's vote.

7 And the moticn is we're voting to move this and

8 extend it te 10-13-2010 -- 12-13-2010.

9 RECORDING SECRETARY: Mction passed 4 to 1 with

10 " Commigsioner Ferruzza voting no.

11 CHAIR WERTHEIMER: Okay. Passed 4 to 1.

12 _ And we are adjourned, thank you.

13 (Recess.)

14 CHAIR WERTHEIMER: Committee members,

15 (unintelligible) a motion and we'll congider 12-13-2010

16 (tnintelligible) to reconvene or to.extend it to the 24th on
17 the condition that the witnesses confirm that they can

18 (uninteliligible} the witness has confirmed by their counsel,
129 January 24th, 2011.

20 MR. COLDREN: Rcbert Ccldren with Hart, King &

21 Coldren, for the applicant. Opposing counsel (unintelligible)
22 indicated that she would also join (unintelligible) this thing
23 gcheduied with ocur experts to ke here. I thank the Commission
24 for giving us that consideration.
25 As I noted with the assistant city attorney off the
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record, now I make it on the record, I object to the delay of
the proceeding overall.

But given no choice between forfeiting our experts
which were (unintelligible}) of hearing next Monday night and
having it being con the 24th of January without waiving our
cbjecticns tc the procedure and the processg situation, we do
prefer the January 24th in view of that we won't raise
(unintelligible) conclude the hearing next Monday as a problem
and 75-day rule.

But we do reserve our objections (unintelligible) we
wanted this hearing done tonight. Our experts cost us many,
many thousands of dollars and we're going to have to bring
them back. HNow we have to wait another month. We wanted this
thing finished tonight. We would prefer you still dc so.
Thank you.

MS. SPENCER: 2And I just want to confirm that January
24th is an available date for me and for the rest of us.

CHAIR WERTHEIMER: So noted then. 2aAnd we thank the
attorneys for this consent. We have a motion up here as we
suggested (unintelligible).

MR. HEHIR: You mean a motion to --

CHAIR WERTHEIMER: ({(Unintelligible) mction to
reconsider and having the expert witnesses back.on the -~ on
the 24th of January, 2C11.

MR. HEHIR: Let's have them back --
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CHAIR WERTHEIMER: Help me cut on this.

So any discussion on the motion?

COMMISSIONER FERRUZZA: Are you making a motion that
we -- are we making a moticon that we adjourn now and come back
on January 24th? |

CEAIR WERTHEIMER: We are making a motion to continue
this current hearing to the 24th of January of 2011.

COMMISSIONER FERRUZZA: Thank you.

CHAIR WERTHEIMER: We arxe not adjourning.

COMMISSIONER FELDMAN: May I make a suggestion that
we do not go on the 24th of January because I can't be here.

CHAIR WERTHEIMER: You can make that sguggestion, but
it's (unintelligible).

Ckay. 8o do we have a moticn, Mike?

COMMISSIONER SILACCI: You need me to make that
motion?

CHAIR WERTHEIMER: Yes.

COMMISSIONER SILACCI: I'll move that we continue
thig hearing of the Rent Adjustment Commission until January
24th, 2011.

MR. HEHIR: The publication of the public hearing we
have on calendar (unintelligible) with the clarificaticn that
we extend the public hearing that we have on the calendar
today to January 24th, 2007.

CHAIR WERTHEIMER: Let's vote.
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RECORDING SECRETARY: Motion passed five, zero.

CHAIR WERTHEIMER: Also can we have any public

comments of this meeting tonight that do not pertain to what

we've been hearing tonight on the -- we have no speaker cards,

but we have a gentleman that has nothing to do with the
hearing.

THE PUBLIC: I would simply ask that it got tc be
bitter ceold this evening, that given this next meeting and
again proper consideration be given to the temperature
contrecl.

CHAIR WERTHEIMER: I understand.

Any comment from the committee?

For public comment?

THE PUBLIC: Thank you.

CHATIR WERTHEIMER: You're welcome. We have a motion

to adjourn?
2Adjourned.
(The hearing was adjourned at 10:50 p.m.)
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